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In the District Court of the United States, Southern

District of California, Central Division

No. 5014-B

THE LORRAINE CORPORATION, a Corpora-

tion,

Plaintiff,

vs.

JOHN E. SAVAGE, JOHN DOE, JAMES DOE,
HELEN ROE and JOHN DOE CORPORA-
TION, a Corporation,

Defendants.

COMPLAINT FOR ACCOUNTING,
INJUNCTION AND EQUITABLE RELIEF

Plaintiff complains and alleges:

I.

That plaintiff is and at all times herein men-

tioned was a corporation regularly organized and

existing as such under the laws of the State of

Nevada, and said John E. Savage is a citizen and

resident of the State of California.

That plaintiff maintains its principal office and

place of business in the State of California at 11510

South Alameda Street, Lynwood, Los Angeles

County, California.

II.

That the subject matter of this action is of rea-

sonable value of more than $3,000.00.
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III.

That on January 5, 1944, and for many months

continuously prior thereto said defendant, John E.

Savage, Earl C. DeMoss and Charles D. Wagner

constituted the board of directors of plaintiff cor-

poration and that said defendant, John E. Savage,

was president and general manager and said Earl

C. DeMoss was secretary of said corporation. That

on said 5th day of January, 1944, said Charles D.

Wagner resigned as a director of said corporation

and Wally Rutherford was appointed as a director

of said corporation to fill the vacancy caused by the

resignation of said Charles D. Wagner and said

Wally Rutherford being present accepted said ap-

pointment and assumed the duties of his office on

said day.

That at all times herein mentioned said Earl C.

DeMoss was an attorney for said defendant, John

E. Savage, and he and said Wally Rutherford were

elected as directors of said corporation at the in-

stance and request of said defendant, John E. Sav-

age, for the purpose of serving upon said board to

carry out the wishes and desires of said John E.

Savage and that neither said Earl C. DeMoss or

Wally Rutherford on said 5th day of January,

1944, owned any interest in plaintiff corporation.

IV.

That on said date said defendant, John E. Sav-

age, with the aid of said Earl C. DeMoss and Wally

Rutherford acting as directors of plaintiff corpora-

tion, as aforesaid, caused said corporation to exe-
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cute its demand note of date January 5, 1944, in

favor of said defendant, John E. Savage, in the

principal sum of $40,542.50 bearing interest at the

rate of seven per cent per annimi and that by

reason thereof said note on said date was executed,

as aforesaid.

V.

That on said 5th day of January, 1944, said

defendant, John E. Savage, caused plaintiff corpo-

ration to execute a chattel mortgage upon personal

property of said corporation situated in the build-

ings at No. 11510 South Alameda Street, Lynwood,

in Los Angeles County, California, as security for

the payment of said promissory note.

That on said 5th day of January, 1944, said de-

fendant, John E. Savage caused said corporation to

execute a deed of trust unto California Trust Com-

pany, a California corporation, as trustee for the

benefit of said John E. Savage as a beneficiary

upon that certain real property then owned by

plaintiff corporation known and described as fol-

lows, to wit:

Tract No. 6066 containing 3.98 acres com-

mencing at SW corner of Lot a thence N 7

Deg 31 Min W 179.32 ft. thence S 84 Deg. 56

Min E 597.29 ft. thence N 16 Deg 18 Min 15

Sec E 65.88 ft. to NE line of said lot thence

SE thereon to NW line of Imperial Highway

thence S 57 Deg 32 Min W 8.67 ft. thence N 84

Deg 56 Min W to place of beginning.

That said deed of trust recites that it was exe-
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cuted as security for the payment of the promis-

sory note above described.

VI.

That said real and personal property is and at

all times herein mentioned was of a reasonable

value of more than $100,000.00.

VIII.

That each of said promissory note, chattel mort-

gage and trust deed is now subsisting and outstand-

ing and as plaintiff is informed and believes and

therefore alleges is in the possession or under the

control of said defendant, John E. Savage.

IX.

That the true name of each of said defendants

sued herein as John Doe, James Doe, Helen Roe

and John Doe Corporation, a corporation, is un-

known to plaintiff and plaintiff asks permission to

substitute the real name of each of said defendants

when the same shall become known.

X.

That plaintiff is informed and believes and there-

fore alleges that each of said defendants sued herein

under a fictitious name, as aforesaid, claims some

right, title, interest or equity in or to said promis-

sory note and said chattel mortgage and said deed

of trust or some thereof but that not any of said

defendants has any right, title, interest or equity

therein.

That plaintiff did not owe said defendant, John



The Lorraine Corporation 1

E. Savage, at the time when said promissory note

was executed, as aforesaid, and does not now owe

said defendant, John E. Savage, the debt evidenced

by said promissory note, and that the indebtedness

of plaintiff to said John E. Savage upon said obli-

gation, if any there be, does not exceed the sum of

$25,000.00.

That the true amount, if any, now owing upon

the indebtedness evidenced by said promissory note

is unknown and cannot be ascertained except by a

full, true and complete accounting between plain-

tiff and said defendant, John E. Savage, in respect

of the transactions heretofore had between plaintiff

and said defendant, John E. Savage.

XI.

That said defendant, John E. Savage, while act-

ing as a director and as president and manager of

plaintiff corporation, as aforesaid, misappropriated

to his own use and benefit moneys of said corpora-

tion for which he has not given any accounting to

said corporation and for which he has not made

any reimbursement to said corporation or in any

manner compensated it or satisfied the same.

That the exact amount of said moneys so mis-

appropriated by said defendant, John E. Savage,

as aforesaid, is unknown to plaintiff but that it is

substantial and exceeds in any event the sum of

$15,000.00 and that the exact amount thereof can-

not be ascertained until a full, true and complete

accounting has been had between plaintiff and said

defendant, John E. Savage.
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XII.

That by reason of the matters herein set forth,

the amount of money, if any, owing upon the in-

debtedness evidenced by said promissory note and

secured by said chattel mortgage and by said trust

deed is unknown and cannot be determined except-

ing upon a full, true and complete accounting be-

tween plaintiff and said defendant, John E. Savage.

XIII.

That said defendant, John E. Savage, asks to and

will, unless restrained by an order of court, pro-

ceed to a sale of said real and personal property

under said trust deed and chattel mortgage, as

aforesaid, for the purpose of satisfying the indebt-

edness, if any, of plaintiff to said John E. Savage

evidenced by said promissory note.

That said defendant, John E. Savage, claims that

plaintiff is indebted to him in the full amount of

the principal and interest of said promissory note

and imless restrained by an order of court said

John E. Savage will proceed to subject said real

and personal property to the satisfaction and pay-

ment to him of the full amount of indebtedness

evidenced by said note.

XIY.

That the said real and personal property is in-

valuable to plaintiff and is required by plaintiff

for the operation and conduct of its manufacturing

business and affairs and any foreclosure of said

chattel mortgage or trust deed thereon would ir-

reparably injure and damage plaintiff.
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XV.
That plaintiff is ready, able and willing to pay

to said John E. Savage whatever money, if any,

may be found to be owing to said defendant, John

E. Savage, by plaintiff upon any full, true and

correct accounting between plaintiff and said de-

fendant but that plaintiff is unable to pay said

sum, if any there be owing, unless and until said

accounting shall be had and the true amount of

said indebtedness, if any, may be determined.

Wherefore, plaintiff prays that an accounting be

had between plaintiff and said defendant, John E.

Savage, and that upon said accounting the court

declare the true amount, if any, of money owing

by plaintiff to said defendant, John E. Savage ; that

pending the final determination in respect of said

accounting, said defendant, John E. Savage, and

all persons claiming for, under or through him and

the agents, servants and respresentatives of each

be restrained from taking any action in or about

the collection of the indebtedness evidenced by said

promissory note or the foreclosure of said chattel

mortgage or of said trust deed; and for costs of

suit and for such other and further relief as to the

court shall seem just.

/s/ OLIVER O. CLARK,

/s/ ROBERT A. SMITH.

Duly verified.

[Endorsed] : Filed December 24, 1945.



10 John E. Savage vs.

[Title of District Court and Cause.]

ANSWER OF JOHN E. SAVAGE

Comes now the defendant John E. Savage and

answering plaintiff's complaint, admits, denies and

alleges as follows:

I.

Answering Paragraph III alleges that Earl C.

DeMoss represented the interest of Lawrence Cobb

and held his proxy in The Lorraine Corporation

and was elected, as was Wally Rutherford, a direc-

tor for the sole and only purpose of promoting the

interest of the corporation and its stockholders, not

to carry out the wishes and desires or whims and

caprices of John E. Savage. That John E. Savage

alleges that his sole and only purpose in managing

and investing in said corporation was for the pur-

pose of effecting an efficient operation of its busi-

ness to the benefit of the corporation, its stock-

holders and creditors and thereby be of financial

benefit and profit to this defendant John E. Savage.

That Wally Rutherford was a stockholder of the

plaintiff corporation and still is. That Earl C.

DeMoss and Wally Rutherford together with this

answering defendant John E. Savage were moti-

vated solely and only to operate and manage the

affairs and business of the plaintiff corporation for

the benefit of all interested parties and for no other

purpose. That in truth and in fact the books and

records of the corporation will show that prior to

the active management of this answering defendant

the corporation had lost money; the year immedi-
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ately preceding his active control and management

of the plaintiff corporation the statement of profit

and loss showed a net profit after operating ex-

penses under the management of David G. Lorraine

and his wife of $27.57 as is set forth in Plaintiff's

Exhibit No. 23, Page 534 Reporter's Transcript in

that certain action entitled John E. Savage, et al.,

vs. David Gr. Lorraine, No. 2990-Y in the above-en-

titled Court; that an indebtedness of the plaintiff

corporation to its former attorney Lawrence Cobb

which was adjusted and settled by this answering

defendant had not been included in the statement

hereinabove mentioned and that if it had, the cor-

poration would have shown a loss in 1942 of some

$9500.00.

II.

Answering Paragraph VI this answering defend-

ant denies generally and specifically each and every,

all and singular, the allegations therein contained.

III.

Answering Paragraph VIII this answering de-

fendant denies generally and specifically each and

every, all and singular, the allegations therein con-

tained and alleges that John E. Savage for value

transferred and endorsed said note with said trust

deed and chattel mortgage to the Trianon Com-

pany, a corporation organized and existing under

and by virtue of the laws of the State of Wash-

ington.

IV.

Answering Paragraph IX this answering defend-

ant alleges that at the time of the execution and
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delivery of said note in the sum of $40,542.50 the

plaintiff owed said amount to John E. Savage for

and on account of monies loaned and advanced to

plaintiff corporation for its use and benefit. After

a full and complete accounting before the Honor-

able Leon R. Yankwich, Judge of the above-entitled

Court, it was found that there was due from the

plaintiff corporation to John E. Savage as of No-

vember 30, 1943 the sum of $15,846.32 which sum

was tendered to this answering defendant by plain-

tiff on January 27, 1944, leaving a balance due on

the principal of said note of $24,696.18 which with

interest to date hereof amounts to approximately

$28,238.67, all of which is known to the plaintiff

and has been known to the plaintiff since January

27, 1944. That the true amount has been ascer-

tained by the plaintiff on said date after a full and

complete and thorough accounting in the above-

entitled court held on January 10, 17 and 19, 1944

and has been known to plaintiff and reported to

the above-entitled court through their receiver, L.

F. Baash thereafter. That on June 30, 1945, the

auditor of the plaintiff, under the supervision and

control of the receiver of plaintiff corporation and

under the jurisdiction of the above-entitled court

made an accounting between plaintiff and John E.

Savage and ascertained the balance due on said

note to be the sum of $24,869.54 and that said bal-

ance due, owing and unpaid from plaintiff to de-

fendant John E. Savage has at all times been known

to the plaintiff. That there is no need for any

further accounting. That a full accounting was
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had before the above-entitled court as hereinabove

stated and thereafter under the management and

direction of the receiver of the above-entitled court,

and plaintiff's auditor.

V.

Answering Paragraph XI, this answering de-

fendant denies specifically that he misappropriated

any monies or funds of the plaintiff and alleges

that he has given a full and complete accounting

to the above-entitled court as hereinabove alleged

and that all sums due from this answering defend-

ant to plaintiff have been paid and liquidated and

that at the present time and since January 27, 1944,

and prior thereto this answering defendant has not

been indebted to plaintiff in any sum whatsoever.

That a full, true and complete accounting between

the plaintiff and John E. Savage was had by the

above-entitled court in that certain action entitled

John E. Savage, et al., vs. David G. Lorraine, No.

2990-Y and that the above-entitled court after said

accounting adjudicated that there was due, owing

and unpaid from plaintiff corporation to John E.

Savage as of November 30, 1943, the sum of $15,-

846.32 and made an order and judgment directing

that plaintiff should pay said sum to John E. Sav-

age and that said accounting is now res adjuticata

and now and forever finally settled for all times

between plaintiff corporation and this defendant.

That said court also found that John E. Savage

had advanced sums to the plaintiff corporation for

working capital in the sum of $24,869.54 and that

such court adjudicated that all such sums were
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reimbursible to the defendant John E. Savage by

plaintiff and that John E. Savage alleges that at

no time did he misappropriate any sums or funds

of plaintiff and has at all times given a full and

complete and correct accounting to the plaintiff

and its auditor and that said auditor on June 30,

1945, six months after defendant John E. Savage

terminated his active management of plaintiff and

under the jurisdiction of the above-entitled court,

through its receiver, L. F. Baash reported that

plaintiff was indebted to John E. Savage on notes

payable in the sum of $24,869.54 and alleges that

no further accounting is necessary and that a full

and true and correct accounting has been had be-

tween plaintiff and John E. Savage under the su-

pervision of the above-entitled court and through

its auditor and receiver.

VI.

Answering Paragraph XII, this answering de-

fendant denies generally and specifically each and

every, all and singular the allegations therein con-

tained.

VII.

Answering Paragraph XIII, this answering de-

fendant John E. Savage will proceed to effect col-

lection of the said note for the balance due thereon

in the approximate sum of principal and interest

of $28,238.67. That it is untrue that John E. Sav-

age claims that plaintiff corporation is indebted to

him in the full amount of principal and interest

on said note, but has given plaintiff credit thereon
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for the sum of $15,846.32 tendered to him on Janu-

ary 27, 1944, and actually collected by John E.

Savage on December 24, 1945.

VIII.

Answering Paragraph XIV, this answering de-

fendant denies that said personal property is in-

valuable to plaintiff and alleges that much of the

machinery, equipment and trade and fixtures and

furnishings have become damaged by abuse and

mismanagement and should be replaced and that

unless foreclosure is had the security of this an-

swering defendant will become worthless and of no

value. That no injury, irreparable or otherwise can

be caused to plaintiff by John E. Savage seeking

to secure the payment of the balance due on said

note. That plaintiff should be required to pay its

just creditors and particularly this answering de-

fendant the balance due on said note in the sum

of $28,238.67.

IX.

Answering Paragraph XIV, this answering de-

fendant denies each and every, all and singular, the

allegations therein contained and alleges that plain-

tiff under the control and direction of David G.

Lorraine is not ready, willing or able to pay John

E. Savage the balance due on said note and that

this action is filed for the purposes of vexation,

annoyance and harrassment and delay of John E.

Savage. That since January 27, 1944, plaintiff has

known the true amount due John E. Savage of said

note, after an account had by the above-entitled
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court and that plaintiff has known through the re-

port of its auditor the balance due on said promis-

sory note on a statement made and delivered to

this court in said last mentioned action showing

the balance due from plaintiff to John E. Savage

of $24,849.54. That plaintiff has been in control of

all of its books, records since January 20, 1944,

when the above-entitled court appointed a receiver

to take charge thereof and that at no time has

plaintiff been deprived of ascertaining and making

an account between plaintiff and John E. Savage

and that plaintiff has been in complete possession

of all information pertinent to the making of an

accounting since January 20, 1944.

That John E. Savage took active management

of the corporation on the 25th day of May, 1943.

That plaintiff is indebted to John E. Savage for

services rendered from June 25, 1942 to and in-

cluding May 25, 1943 at the rate of $500.00 per

month and $150.00 expenses or a total sum of

$7,150.00 and for the sum of $1000.00 for services

rendered for the month of January, 1944, and the

sum of $321.60 monies laid out and expended for

and on account of and for the use and benefit of

plaintiff within two years last past.

Wherefore, defendant prays that plaintiff take

nothing by its complaint and that it be found that

plaintiff is indebted to John E. Savage in the prin-

cipal sum of $24,696.18 as of January 27, 1944,

with interest thereon at the rate of 7% to the

judgment of this court and that this court find

that plaintiff was indebted to John E. Savage in



The Lorraine Corporation- 17

the sum of $40,542.50 from January 5, 1944 to

January 27, 1944, with interest thereon at the rate

of 7% ; that the court further find that plaintiff is

indebted to John E. Savage in the sum of $8,471.60

as alleged in Paragraph IX of his Answer and that

defendant have judgments for said amounts and

for his costs of suit and expenses herein incurred

and for such other and further relief as the court

deems just.

A. J. O'CONNOR &
EARL C. DEMOSS,

By /s/ A. J. O'CONNOR,
Attorneys for Defendant,

John E. Savage.

Duly verified.

Affidavit of service by mail attached.

[Endorsed] : Filed January 2, 1946.

[Title of District Court and Cause.]

MEMORANDUM OF OPINION

David G. Lorraine on January 19, 1943, com-

menced an action in this court against John E.

Savage and The Lorraine Corporation, a corpora-

tion, (Action #2990-Y) for declaratory relief, to

quiet title to personal property and to enforce a

trust. The prayer of the complaint in part de-

manded that ''a Receiver be appointed to preserve

the assets and conduct the business of said corpo-

rate defendant." The two defendants in the action
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were duly served and made answer. Both defend-

ants employed the same counsel. On November 3,

1943, a judgment was rendered in said action, but

to carry out the effect of the judgment the court

expressly retained jurisdiction.

On December 28, 1943, an order to show cause

was issued out of this court directing the defend-

ants to show cause, in part, "why The Lorraine

Corporation should not be restrained" etc., and on

December 28, 1943, a restraining order was issued,

specifically restraining the defendant corporation

from transferring any of its shares upon the rec-

ords of the corporation. The restraining order was

duly served upon The Lorraine Corporation. On
January 3, 1944, a motion was made for the ap-

pointment of a Receiver of said corporation, and

on January 20, 1944, a Receiver was duly ap-

pointed. The Receiver filed six (6) annual reports,

many of which were objected to by the defendant

corporation. On January 25, 1945, the United

States of America filed a motion for leave to inter-

vene, which motion was duly served upon the cor-

poration. The corporation resisted the motion of

the government to intervene, and on July 13, 1945,

the court denied the motion of the United States

to intervene in said action.

The corporation appeared and contested various

reports made by the Receiver, and during the liti-

gation of this case several appeals were taken to

the Circuit Court. On October 15, 1946, David G.

Lorraine, the plaintiff, signed and filed a Satisfac-

tion of Judgment in action #2990-Y.
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On December 24, 1945, The Lorraine Corporation

commenced the present action—#5014-(B)HW

—

against John E. Savage, et al. for an accounting,

injunction, and equitable relief. In said action

plaintiif alleged that defendant John E. Savage,

while acting as president of The Lorraine Corpo-

ration, had unlawfully and illegally paid out attor-

neys' fees in case #2990-Y, which attorneys' fees

should have been paid by John E. Savage per-

sonally.

It appears that during the litigation in action

#2990-Y the corporation and John E. Savage paid

a total sum in attorneys' fees of $17,550.00 and

costs in the amount of $4,719.84, a total of $22,-

269.84. John E. Savage, recognizing that part of

the attorneys' fees and costs should be paid by

him and not by The Lorraine Corporation, paid

$12,356.16, and The Lorraine Corporation paid

$9,913.68.

When this matter was called for trial, counsel

for plaintiff corporation said

:

*'We make no contention that the services

rendered by Mr. Demoss and by Mr. O'Connor

were not worth what they were paid for them,

no contention of that sort at all. Our sole con-

tention is who should pay it. The gentlemen

worked hard. There is no argument about it.

They earned a good fee and they got a good

fee, but we say the company shouldn't have

paid it."

If the Lorraine Corporation and Savage in ac-
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tion #2990-Y had employed separate counsel, this

contention never would have been made, but inas-

much as the corporation and defendant Savage

employed the same counsel plaintiff in the case at

bar now contends the entire attorneys' fees and

costs should be paid by Savage.

Plaintiff contends that case #2990-Y was pri-

marily an action between plaintiff and John E.

Savage. However, the Lorraine Corporation was

made a party defendant. It had to appear to pro-

tect its rights; and there is nothing unusual, when

an application is made for the appointment of a

Receiver of a corporation, for the corporation to

appear and object to the receivership, and there

certainly is nothing out of the way for a corpora-

tion to appear and object to the report of the Re-

ceiver.

We do not feel there is any merit to plaintiff's

argimient that the attorneys' fees and costs should

be paid in toto by Savage. Savage and the corpora-

tion were sued jointly. They jointly employed the

same attorney. There was a joint liability. The

liability could have been collected in full from

either of the joint debtors. The parties, however,

did recognize that part of the attorneys' fees should

be paid by defendant Savage and made adjustment

by which Savage paid the larger portion of the

attorneys' fees. We are of the opinion that plain-

tiff in this action should not recover upon its claim

as set forth in the complaint on file herein.

In the case at bar, defendant John E. Savage

made answer to the complaint. He alleges that at
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a meeting of the Board of Directors of The Lor-

raine Corporation his claim for salary and expenses

in the amount of $7,150.00 was approved and or-

dered paid. However, it does not appear that there

was a single entry of the accrual of this salary or

expense item anywhere in the bookkeeping records

or financial statements of the corporation, until the

meeting of the Board of Directors at which it w^as

approved and ordered paid.

In action #2990-Y an accounting was had be-

tween the parties, and with reference to the claim

now made by Savage in the action at bar Judge

Yankwich of this court, who was hearing the mat-

ter, said:

*' * * * As I have already said, I don't think

there should be any further advances and I

think there should also be no payment whatso-

ever on that claim.

"Mr. Clark: The salary claim?

**The Court: The salary claim. Leave it

there as a claim for whatever it is worth and

Mr. Savage at the proper time can sue on it

as a claim or on a quantum meruit."

After going over the record in case #2990-Y,

I have come to the same conclusion as expressed

by Judge Yankwich:

a * * * J "think there should also be no pay-

ment whatsoever on that claim."

Judgment will be rendered in favor of the plain-

tiff relative to the claim of defendant Savage,
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Findings of Fact and Conclusions of Law are to

be prepared by counsel for defendant and presented

to the Court by not later than April 21, 1952.

Dated: April 7, 1952.

/s/ HARRY C. WESTOVER,
District Judge.

[Endorsed] : Filed April 7, 1952.

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above-entitled cause came on regularly for

trial and was tried before the Honorable Harry C.

Westover, Judge of the above-entitled Court, sit-

ting without a jury, on the 4th and 5th days of Oc-

tober, 1951, Oliver O. Clark appearing as attorney

for the plaintiff, and A. J. O'Connor and Earl C.

Demoss appearing as attorneys for the defendant

John E. Savage, and the Court having heard the

allegations and proofs of the parties and the argu-

ments of counsel, and having read the briefs filed

herein, and the cause having been submitted to the

Court for decision, and the Court being fully ad-

vised in the premises now makes the following

Findings of Fact and Conclusions of Law herein,

to wit:
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Findings of Fact

The Court finds:

I.

That each of the allegations contained in para-

graph I of plaintiff's complaint, is true.

II.

That each of the allegations contained in para-

graph II of plaintiff's complaint, is true.

III.

That each of the allegations contained in para-

graph III of plaintiff's complaint, is true.

lY.

That it is not necessary to make any findings of

fact, or conclusions of law, in respect of the allega-

tions contained in paragraphs IV, V, VI, VIII,

X, XII, XIII, XIV, and XV, of plaintiff's com-

plaint herein, because the matters therein com-

plained of have been fully settled between the

parties, and this action has been dismissed as to

the Trianon Company.

V.

That each of the allegations contained in para-

graph XI of plaintiff's complaint herein, is not

true.

VI.

That, excepting as herein expressly found, it is

not necessary to make any findings of fact, or con-

clusions of law, in respect of the allegations con-

tained in paragraphs I, III, IV, V, VII, and VIII,
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of the answer of the defendant John E. Savage,

herein, because the matters therein alleged have

been fully settled between the parties interested

therein.

VII.

That it is not true that plaintiff is indebted to

the defendant John E. Savage for services ren-

dered from June 25, 1942 to and including May 25,

1943, at the rate of $500 per month, or for $150

per month for expenses, or for the sum of $1,000

for services rendered for the month of January,

1944, or for the sum of $321.60 for monies laid out,

or expended, by said John E. Savage, for or on

account of, or for the use or benefit of, plaintiff,

during the two years immediately preceding the com-

mencement of this action, or otherwise, or at all,

and the court finds that plaintiff is not indebted to

said John E. Savage, in any sum whatsoever for

any service rendered at any time by said John E.

Savage, to or for the plaintiff, or for any sum as,

or for, expenses for, or during, any period of time,

or for any sum laid out, or expended, by said John

E. Savage, at any time, for, or on account of, or

for the use, or benefit, of plaintiff, in any manner,

or at any time, or during any period, or in any

sum whatsoever.

Conclusions of Law

The Court concludes, as matters of law

:

First; that the plaintiff is not entitled to recover

anything of, or against, the defendant John E.

Savage,
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Second; that the defendant John E. Savage is

not entitled to recover anything of, or against, the

plaintiff, and

Third; that each party should bear his own costs

herein.

Let judgment be entered accordingly.

Dated May 12, 1952.

/s/ HARRY C. WESTOVER,
Judge.

Receipt of copy acknowledged.

[Endorsed] : Filed May 12, 1952.

In the District Court of the United States, Southern

District of California, Central Division

No. 5014-HW

THE LORRAINE CORPORATION, a Corpora-

tion,

vs.

JOHN E. SAVAGE, et al.,

Plaintiff,

Defendants.

JUDGMENT

The above-entitled cause came on regularly for

trial and was tried before the Honorable Harry C.

Westover, Judge of the above-entitled Court, sit-

ting without a jury, on the 4th and 5th days of

October, 1951, Oliver O. Clark appearing as attor-
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ney for the plaintiff, and A. J. O'Connor and Earl

C. Demoss appearing as attorneys for the defend-

ant John E. Savage, and the Court having heard

the allegations and proofs of the parties and the

arguments of counsel, and having read the briefs

filed herein, and the cause having been submitted

to the Court for decision, and the Court being fully

advised in the premises and having made its find-

ings of fact and conclusions of law herein, and

ordered judgment accordingly, now therefore:

It Is Ordered, Adjudged and Decreed:

First: that plaintiff do not have or recover any-

thing of, or against, the defendant John E. Savage,

herein

;

Second: that the defendant John E. Savage do

not recover anything of, or against, the plaintiff,

herein, and

Third: that each party bear his own costs herein.

Dated May 12, 1952.

/s/ HARRY C. WESTOVER,
Judge.

Receipt of copy acknowledged.

Docketed and entered May 12, 1952.

[Endorsed] : Filed May 12, 1952.

[Title of District Court and Cause.]

MOTION FOR NEW TRIAL
Comes now John E. Savage, the defendant in the

above-entitled action and hereby moves the Court

to grant a new trial thereof for the reasons and

upon the following grounds

:

t
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1. Insufficiency of the evidence to justify the

Findings of Fact and Conclusions of Law and

Judgment against the defendant, John E. Savage.

The evidence to support the Findings of Fact

No. VII to the effect that the plaintiff is not in-

debted to the defendant John E. Savage for serv-

ices rendered from June 25, 1942 to May 25, 1943,

at the rate of $500.00 per month plus $150.00 per

month for expenses, or for the sum of $1,000.00

for services rendered for the month of January,

1944, or for the sum of $321.60 for moneys ex-

pended by John E. Savage for the account of the

plaintiff is insufficient in that the uncontradicted

evidence discloses:

That John E. Savage was on June 25, 1942 duly

elected president of the plaintiff corporation and

that he duly performed services as such president,

devoting his entire time thereto, from said June

25, 1942 to May 25, 1943, a period of eleven months.

That he did not intend to perform said services

gratuitously, that the said services were reasonably

worth the sum of $500.00 per month, the same as

had been paid to his predecessor as president, Mr.

Lawrence Cobb, for his services as president, and

that during said period his expenses incurred in

the performance of said services amounted to

$150.00 per month ; that during the month of Janu-

ary, 1944, he performed services as president of

the said corporation of the reasonable value of

$1,000.00; and that on July 11, 1944, he paid John

L. Harris the sum of $321.60 in settlement of his
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claim against the plaintiff corporation of $500.00.

And that no part of said sums has ever been paid

by the plaintiff to said John E. Savage.

That on January 5, 1944, the board of directors

of the plaintiff corporation duly passed a resolution

approving the claim of Mr. Savage as above set

forth and ordering it to be paid. That the approval

of said claim at the time it was approved was just

and reasonable as to the plaintiff corporation. And
that said claim was thereafter carried on the books

of the plaintiff corporation as an account payable

and was recognized as such by Claude I. Parker,

who made an audit of the books of the plaintiff

corporation for the Receiver, and was used by the

plaintiff corporation and its Receiver as an account

payable and as a deduction in making up the In-

come Tax Return filed by the plaintiff corporation

and its Receiver.

That on May 25, 1943, the board of directors of

the plaintiff corporation duly passed a resolution

fixing the compensation to be paid John E. Savage

for his services thereafter, and that at the time it

was passed it was just and reasonable as to the

plaintiff corporation; and that pursuant thereto

the said John E. Savage is entitled to receive the

sum of $1,000.00 for his services for the month of

January, 1944.

2. Errors in law occurring at the trial, to wit:

(a) That the Trial Court failed to hold that the

action of the board of directors of the plaintiff

corporation on January 5, 1944, in approving the

said claim of John E. Savage is final, as provided
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by Section 820 of the California Corporation Code,

and by the laws of the State of California.

(b) That the Trial Court failed to hold that the

action of the board of directors of the plaintiff on

May 25, 1943, in fixing the salary of Mr. Savage

is final as provided by Section 820 of the California

Corporation Code, and by the laws of the State of

California.

(c) That the Trial Court failed to hold that

Mr. Savage was entitled to be reimbursed for

moneys paid to John L. Harris for the account of

the plaintiff corporation.

(d) That the Trial Court failed to hold that the

plaintiff corporation acknowledged said claim of

John E. Savage and ratified the action of its board

of directors in voting the payment of the same by

carrying it on its books as an account payable un-

der receivership and taking a deduction therefor

on its Federal Income Tax Return and is estopped

to deny its validity.

Dated: This 21st day of May, 1952.

A. J. O'CONNOR and

EARL C. DEMOSS,

By /s/ A. J. O'CONNOR,
Attorneys for Defendant,

John E. Savage.

Affidavit of service by mail attached.

[Endorsed] : Filed May 21, 1952.
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[Title of District Court and Cause.]

MINUTES OF THE COURT—JUNE 2, 1952

Present: The Honorable Harry C. Westover,

District Judge.

Nature of proceedings

:

For hearing motion of defendant John E. Sav-

age, filed May 21, 1952, for new trial.

Attorney for movant argues.

Ruling

:

It Is Ordered that motion is denied.

EDMUND L. SMITH,
Clerk,

By E. M. ENSTROM, JR.,

Deputy Clerk.

[Title of District Court and Cause.]

NOTICE OF APPEAL TO CIRCUIT COURT
OF APPEALS UNDER RULE 73 (b)

Notice is hereby given that the defendant John

E. Savage hereby appeals to the Circuit Court of

Appeals for the Ninth Circuit from the judgment

heretofore made and entered herein in favor of

the plaintiff and against the defendant John E.

Savage entered herein on the 12th day of May,

1952, and from the Order denying a new trial to
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the said defendant John E. Savage entered herein

on the 2nd day of June, 1952.

A. J. O'CONNOR and

EARL C. DEMOSS,

By /s/ A. J. O'CONNOR,
Attorneys for the Defendant,

John E. Savage.

[Endorsed] : Filed June 10, 1952.

[Title of District Court and Cause.]

UNDERTAKING FOR COST BOND
ON APPEAL

Know All Men By These Presents

:

Whereas, John E. Savage, Defendant, in the

above-entitled action is about to appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit, in the State of California, from an

order of Judgment entered May 12, 1952, and an

order denying new trial entered on June 2, 1952.

Now, Therefore, in consideration of the premises

and of such appeal, the undersigned Hartford Acci-

dent and Indemnity Company, a corporation or-

ganized and existing under the laws of the State of

Connecticut and authorized to transact a surety

business in the State of California, as Surety, does

hereby undertake and promise on the part of the

Appellants that said Appellants shall answer all

costs which may be adjudged against them or either
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of them if the appeal is dismissed or the order is

affirmed or such costs as the Appellate Court may
award if the order is modified, not exceeding Two
Hundred Fifty ($250.00) Dollars to which amount

it acknowledges itself bound.

This recognizance shall be deemed and construed

to contain the "consent and agreement" for sum-

mary judgment and execution thereon mentioned

in Rule #8 of the District Court.

In Witness Whereof, the said surety has caused

these presents to be executed and its official seal

attached by its duly authorized Attorney In Fact

at Los Angeles, California, the 10th day of June,

1952.

[Seal] HARTFORD ACCIDENT AND
INDEMNITY COMPANY,

By /s/ CLARA VENTSAM,
Attorney in fact.

Examined and recommended for approval as pro-

vided in Rule #8.

/s/ A. J. O'CONNOR,
Attorney.

Foregoing bond approved the 10th day of Jime,

1952.

EDMUND L. SMITH,
Clerk U. S. District Court.

By /s/ CHARLES A. SEITZ,

Deputy.
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State of California,

County of Los Angeles—ss.

On this 10th day of June, in the year 1952, be-

fore me, Eleanor G. Davis, a Notary Public in and

for said County, residing therein, duly commis-

sioned and sworn, personally appeared Clara Vent-

sam, known to me to be the Attorney in Fact of the

Hartford Accident and Indemnity Company, the

corporation described in and that executed the

within instrument, and also known to me to be the

person who executed it on behalf of the corporation

therein named, and she acknowledged to me that

such corporation executed the same.

In Witness Whereof, I have hereunto set my
hand and affixed my official seal the day and year

in this certificate first above written.

[Seal] /s/ ELEANOR G. DAVIS,
Notary Public in and for the County of Los Ange-

les, State of California.

My commission expires May 27, 1955.

[Endorsed] : Filed June 10, 1952.
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In the United States District Court, Southern

District of California, Central Division

No. 5014-HW Civil

THE LORRAINE CORPORATION,
Plaintiff,

vs.

JOHN E. SAVAGE, et al..

Defendants.

Honorable Harry C. Westover, Judge Presiding.

REPORTER'S TRANSCRIPT
OF PROCEEDINGS

Appearances

:

For the Plaintiff:

OLIVER O. CLARK, ESQ.

For the Defendants:

A. J. O'CONNOR, ESQ.

E. C. DEMOSS, ESQ.

October 4, 1951, 2:00 o 'Clock A.M.

The Clerk: No. 5014-HW Civil, the Lorraine

Corporation vs. John E. Savage, et al.

Mr. Clark : Ready for the plaintiffs.

Mr. O'Connor: Ready for the defendants, your

Honor.

The Court: You may proceed.

Mr. Clark: May it please the court, I direct the
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court's attention to the fact that time is quite a

soothing agent. The interval that has elapsed since

the matter should have been tried in all probability

has acted in that wise so that as we come before

the court now, the plaintiff is urging the liability of

the defendant John Savage to the corporation only

on account of the expenditure by the corporation,

by the board of directors and its officers, while un-

der his control, during the month of January, 1944,

of an aggregate of $8,387.42, which represents at-

torney's fees paid to Mr. Demoss in the sum of

$2,387.42 and Mr. O'Connor in three sums, one of

$1,500, one of $3,500, and expenses incident to the

services which they were employed by the payment

of those fees incurred in the sum of $1,000. It is

the contention of the plaintiff that the services and

the expenses for which payment was then made

were services rendered to and expenses incurred

for John E. Savage personally and not for the

corporation; and that the defendant Mr. Savage

simply took advantage on the eve of appointment

of a [3*] receiver for the corporation following

the entry of a judgment against him to cause to be

paid from corporate funds to his attorneys for

services and expenses incurred solely on his behalf;

justification for it apparently being that in the

legal proceedings in which the matters occurred,

the corporation was a defendant.

We will offer evidence to show that the presence

of this plaintiff" corporation as the defendant in

that case was necessary and occurred only for the

*Page numbering appearing at top of page of original Reporter's
Transcript of Record.
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purpose of protecting the interests of the Lor-

raines, who, it was claimed, owned practically 95

per cent of the outstanding stock, which included

that which Mr. Savage claimed was his, against

the conduct of the business of the corporation by

Mr. Savage, and the incidents of which we here

complain are a part.

The evidence in the major part, your Honor, will

be documentary, and as far as our case in chief is

concerned, I think, as to persons, will be limited

to a brief examination of Mr. Demoss and of Mr.

O'Connor, and perhaps, though not certainly, of

Mr. Savage.

May I inquire of counsel, if your Honor please,

if he is prepared to stipulate these two books we

have many times seen before are minute books of

the plaintiff corporation I

The Court: It would seem to me if you have

examined those books before, you could say they

are or are not the books of the corporation. [4]

Mr. O'Connor: May it please the court, they are

the minute books, but I was addressing my atten-

tion to the particular dates he was proposing to

use.

The Court: Well, are they the minute books or

are they not the minute books ?

Mr. O'Connor: They are the minute books.

The Court: If you had never seen them before,

I could u.nderstand why you would have to examine

them, but evidently, from the statement of counsel,
|

you have seen them on many occasions. There
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shouldn't be any question about their being the

minute books.

Mr. Clark: I understand counsel stipulates they

are the minute books.

We would like to have, your Honor, these two

volumes marked for the purpose of identification.

TJie Court: They may be marked for identifica-

tion only as Plaintiff's Exhibits 1 and 2.

The Clerk: So marked.

(The volumes referred to were marked Plain-

tiff's Exhibits 1 and 2 for identification.)

Mr. Clark: Volume labeled 2 will be the first,

your Honor, and the other, which carries no number

on the outside, will be the next.

The Court: I didn't mean by my comment a

moment ago that I would foreclose the defendant

from proving that the minute [5] books weren't

correct or that they included something that was

not in the minute books. I just wanted him to

stipulate that they are the minute books. Whether

they are correct or not, I don't know.

I will give the defendants all the opportunity

they want to establish the validity or non-validity

of the books.

Mr. Clark: The one purpose in having them

marked for identification is that they are now in

the custody of the clerk and available for examina-

tion by counsel at any time.

I call Earl Demoss to the stand.
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EARL C. DEMOSS
called as a witness by and on behalf of the plaintiff,

having been first duly sworn, was examined and

testified as follows:

The Clerk: Your name is Earl C. Demoss?

The Witness: That's right, yes.

Direct Examination

By Mr. Clark:

Q. Mr. Demoss, you are an attorney-at-law ?

A. Yes.

Q. Licensed to practice and engaged in the prac-

tice of your profession in this state ? [6]

A. Yes.

Q. Continuously for how many years last past?

A. Sixteen, I believe.

Q. How many? A. Sixteen, I think.

Q. You are acquainted with John E. Savage,

the defendant here? A. Yes.

Q. You have known him personally about how

long?

A. Oh, I guess 20 years. More than that, may-

be.

Q. Did you appear for Mr. Savage in action

No. 2990-Yin this court? A. Yes.

Q. From the beginning of that action until its

conclusion ? A. Yes.

Q. Were you during some portion of the time

while you have represented Mr. Savage a member

of the board of directors of the Lorraine Corpora-

tion, which was a defendant in that action?

A. Yes.
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(Testimony of Earl C. Demoss.)

Q. About when did you become a director of

that corporation?

A. I believe it was the 25th of May, 1943.

Q. At whose suggestion did you become a mem-
ber of that [7] board of directors'?

A. Well, at the suggestion of Mr. Cobb and Mr.

Savage, both.

Q. I couldn't quite hear.

A. At the suggestion of Mr. Cobb and Mr. Sav-

age.

Q. At that time were you personal attorney for

Mr. Savage?

A. I was—no, I was not personal attorney for

him or for the corporation, either.

Q. Were you then representing him in any mat-

ters as his lawyer?

A. Yes, in this matter, yes.

Q. At the time when you became a member of

the board of directors and while you were first a

member of the board, whom did the membership

consist of?

A. Mr. Savage, myself, and Mr. Wagner.

Q
Q
Q
A
Q
A

The last one? A. Mr. Wagner.

Mr. Wagner? A. Just a minute, now.

Were you elected

Wait a minute, please.

Oh, certainly.

Mr. Wagner resigned on the 5th or 7th of

January, 1944, and Mr. Rutherford took his

place. [8]

Q. I was speaking of the time when you first
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(Testimony of Earl C. Demoss.)

became a director, as you said. The board was then

composed of John E. Savage, yourself, Mr. Wag-
ner? A. That's right.

Q. Were you at any time elected to office of

that corporation? A. Yes.

Q. When with reference to the time of your

first election to the board? A. The same day.

Q. And to what office?

A. Secretary and treasurer.

Q. How long thereafter did you continue to hold

that office?

A. Until a receiver was appointed.

Q. And that was about when ?

A. I believe it was January 27, 1944.

Q. As a matter of fact, even after the receiver

was appointed and during a portion of the receiver-

ship you continued to hold the office, did you not,

although not transacting business?

A. I didn't do anything, no.

Q. I direct your attention, Mr. Demoss, to the

minute book of the company, which has been

marked for the purpose of identification as the

plaintiff's Exhibit No. 2, to the pages [9] which

purport to be the minutes of a special meeting of

the board of directors of the Lorraine Corporation

held on the 5th day of January, 1944, and I will

ask you to examine these pages and tell me if you

recognize those as being true minutes of the meet-

ing that was held on that day, and if it not be

subject to being a compound question, if the signa-

ture purporting to be yours at the end of those
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(Testimony of Earl C. Demoss.)

minutes is in fact your signature as secretary?

A. Yes.

Mr. O'Connor: Mr. Clark, if you make a state-

ment as to what you expect to show by those min-

utes, we might be able to stipulate to it and save

time.

Mr. Clark: In just a few moments, but let me
get them in the record first.

If your Honor please, we now offer in evidence

those minutes of January 5

The Court : Is this book 1 or 2 ?

Mr. Clark: Book 2, your Honor. They are min-

utes of the directors' meetings.

The Court : Is it Exhibit 1 %

Mr. Clark: No, your Honor, the exhibit is 2.

The Court : The identification is 2 ?

Mr. Clark: Yes. The volume is for identifica-

tion Exhibit No. 2.

The Court: This may be marked Exhibit 2-A.

What is the [10] day?

Mr. Clark: January 5, 1944. The pages are not

numbered, so I am unable to give you the numbers.

The Clerk: Is that received in evidence, your

Honor ?

The Court: 2-A may be received in evidence.

The Clerk: So marked.

(The volume referred to was received in evi-

dence and marked Plaintiff's Exhibit No. 2-A.)
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(Testimony of Earl C. Demoss.)

PLAINTIFF'S EXHIBIT No. 2-A

The Lorraine Corporation

Minutes of special meeting of the board of direc-

tors.

A special meeting of the Board of Directors of

The Lorraine Corporation was held at the office of

the corporation at No. 11510 S. Alameda Street, in

Lynwood, California, on the 5th day of January,

1944, at 2 :00 o 'clock in the afternoon pursuant to a

"Waiver of Notice.

There were present

Messrs. John E. Savage

Earl C. Demoss being a majority of the

directors of the corporation.

The secretary presented a written Waiver of the

time and place of the meeting duly signed by all

of the directors of the corporation. Upon motion

duly made and seconded and by the affirmative vote

of all present, it was unanimously resolved that the

same be filed.

The secretary then presented to the meeting the

written resignation of Mr. Charles D. Wagner, as a

director and vice-president of the corporation.

Upon motion duly made and seconded and by the

affirmative vote of all present, it was unanimously

resolved that said written resignation be filed and

that the resignation of Mr. Charles D. Wagner as

the director and vice-president of the corporation

be accepted.
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(Testimony of Earl C. Demoss.)

Plaintiff's Exhibit No. 2-A— (Continued)

Mr. Savage then nominated Mr. Wally Ruther-

ford to be director and vice-president of the corpo-

ration for the unexpired term of Mr. Wagner. Mr.

Demoss seconded the nominations. A vote being

taken, Mr. Savage and Mr. Demoss voted for the

election of Mr. Rutherford to be director and vice-

president of the corporation for the unexpired term

of Mr. Wagner and the president thereupon de-

clared Mr. Rutherford to be duly elected to the

office of director and vice-president of the corpo-

ration for the unexpired term of Mr. Wagner.

Mr. Rutherford was thereupon called into the

meeting and took part therein as a director of the

corporation.

Mr. Demoss then stated to the meeting that the

case brought against the corporation and John E.

Savage by David G. Lorraine had resulted in a

judgment in favor of said David G. Lorraine and

that an application had been made in said suit for

the appointment of a Receiver of this corporation.

Mr. Savage stated that as far as he was concerned

personally, he intended to appeal from said judg-

ment.

Upon motion duly made and seconded and by the

affirmative vote of all present, it was unanimously

resolved that this corporation prosecute an Appeal

from said judgment and contest said application

for a receivership and that Messrs. Earl C. Demoss

and August J. O'Connor be retained as attorneys for

the corporation to prosecute such Appeal from said
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(Testimony of Earl C. Demoss.)

Plaintiff's Exhibit No. 2-A— (Continued)

judgment and to oppose said application for re-

ceivership.

Mr. Demoss then stated to the meeting that Mr.

A. J. Hogan of the Douglas Aircraft Company, had

telephoned him on January 4, 1944, saying that

he had received the letter written by Mr. Demoss

to the Douglas Aircraft Company, Inc. on December

29, 1943, in conformity with the resolution passed

at the meeting of the Board of Directors of this

corporation on said day demanding payment of

$61,100.00 of their account. Mr. Demoss further

stated that he had thereupon proceeded to Mr. Ho-

gan 's office at 661 South Oxford Ave., Los Angeles,

California, and had there conferred with Mr. Ho-

gan for approximately one and a half hours trying

to induce Mr. Hogan to pay said $61,100.00 or some

part thereof but that Mr. Hogan had stated to him

that the Douglas Aircraft Company, Inc., would not

pay said amount or any part thereof.

Mr. Savage then stated to the meeting that he

had applied to the Security First National Bank of

Los Angeles, California, for a loan of $15,000.00 to

use as working capital for the corporation but that

said bank had refused to grant said loan.

Mr. Harris, the auditor of the corporation, was

then called into the meeting.

Mr. Harris stated to the meeting that the Security

First National Bank of Los Angeles, California, had

refused to grant a loan of $15,000.00 to the corpo-

ration. He further stated that the accounts payable
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of the corporation for the month of December, 1943,

amounted to approximately $7,500.00 which was due

to be paid January 10, 1944. He also stated that the

payroll for the week ending December 31, 1943, in

the amount of approximately $3,500.00 was unpaid

and that the payroll for the week ending January

8, 1944, would be approximately $3,500.00 and that

the wage claims due from said corporation on Jan-

uary 8, 1944, would amount to $7,000.00. He further

stated that the corporation was indebted to Mr. John

E. Savage in the sum of $15,542.50, to Mr. Earl C.

Demoss in the sxmi of $2,387.42 and to Mr. A. J.

O'Connor in the sum of $1,500.00 and Mr. Savage

had presented a bill to the corporation for services

in the amount of $7,150.00. He further stated that

the corporation owed $1,992.00 on contracts payable

and $4,776.90 to the Internal Eevenue Department,

these last two items, however, being payable in in-

stallments.

Mr. Harris further said that the balance of cash

on hand and in the bank for the corporation was ap-

proximately $900.00 and that he estimated that the

accounts receivable of said corporation other than

the amounts due from the Douglas Aircraft Com-

pany, Inc., would be about $13,000.00

Mr. Harris then stated to the meeting that it was

imperative that some ready cash be available to the

corporation without further delay and that if the

corporation was to proceed with its policy of build-

ing up a stock of oil well merchandise, which would
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require an additional outlay of approximately $10,-

000.00, he considered that the minimum amount

necessary to be obtained was an additional $25,000.00

which would be needed at least until the account

owing by the Douglas Aircraft Company, Inc.,

could be collected.

The president presented to the meeting a bill of

Mr. Earl C. Demoss for legal services to the corpor-

ation in the amount of $2,387.42. Mr. Savage made

a motion that said bill be approved and paid. Mr.

Rutherford seconded the motion. A vote was had

and Mr. Savage and Mr. Rutherford voted for the

motion and the president of the corporation there-

upon declared said motion to be duly adopted. Mr.

Demoss did not vote.

The president then presented to the meeting the

bill of Mr. A. J. O'Connor for legal services ren-

dered to the corporation in the amount of $1,500.00.

Mr. Savage moved that said bill be approved. Mr.

Rutherford seconded the motion. A vote being taken,

Mr. Savage and Mr. Rutherford voted for the mo-

tion and the president thereupon declared said mo-

tion to have been duly adopted.

Mr. Savage then presented to the meeting his

bill for services and expenses amounting to $7,-

150.00. After discussion, Mr. Rutherford moved

that said bill be approved. Mr. Demoss seconded

the motion. A vote being taken, Mr. Rutherford and

Mr. Demoss voted for the motion and the vice-presi-
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dent thereupon declared said motion to have been

duly adopted.

Mr. Demoss then suggested to the meeting that

Mr. Savage be asked to loan to the corporation an

additional $25,000.00

A discussion was thereupon had and Mr. Savage

finally stated that if the corporation would execute

to him its promissory note for $40,542.50 with inter-

est at 7% per annum payable on demand and se-

cured by a Deed of Trust to the real estate at No.

11510 South Alameda Street, Lynwood, Los Angeles

County, California, and a Chattel Mortgage on the

furniture, machinery, equipment, and other chattels

of the corporation located in the buildings at No.

11510 South Alameda Street, in Lynwood, County

of Los Angeles, California, and to approve and pay

the account due him of $15,542.50, he would be will-

ing to make said loan.

Mr. Demoss then made a motion that it be

Resolved, that it is for the best interests of the

corporation that it proceed to manufacture a stock

of merchandise of gas and oil separators and other

oil well equipment up to the amount of $10,000.00,

and it is further

Resolved, that it is necessary that the proposal of

Mr. Savage be accepted in order to conserve and

promote the best interests of the corporation, its

stockholders and its creditors, and it is further

Resolved, that it is necessary and essential that
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this loan be obtained in the sum of $40,542.50 from

John E. Savage, and it is further

Resolved, that upon the receipt from John E.

Savage of $40,542.50 the vice-president and the sec-

retary of this corporation be and they hereby are

authorized and directed to execute and deliver to

the said John E. Savage on behalf of this corpo-

ration its corporate note in the principal amount of

$40,542.50, with interest thereon at 7% per annum
from date payable on demand and that they also

execute and deliver to John E. Savage to secure

the payment of said note its Deed of Trust in words

and figures as follows, to wit:

Straight Note

This Deed of Trust, Made this 5th day of January,

1944.

Between The Lorraine Corporation, a Nevada

Corporation, having its principal place of business

in California in Los Angeles County, herein called

Trustor,

Whose address is 11510 South Alameda Street,

Lynwood, California.

California Trust Company

a California corporation, herein called Trustee, and

John E. Savage, herein called Beneficiary,

Witnesseth: That Trustor irrevocably Grants,

Transfers and Assigns to Trustee in Trust, With

Power of Sale, that property in Los Angeles County,

California, described as:



The Lorraine Corporation 49

(Testimony of Earl C. Demoss.)

Plaintiff's Exhibit No. 2-A— (Continued)

Tract No. 6066 containing 3.98 acres com-

mencing at SW corner of Lot a thence N 7 Deg
31 Min W 179.32 ft thence S 84 Deg. 56 Min E
597.29 ft thence N 16 deg 18 Min 15 Sec E 65.88

ft to NE line of said lot thence SE thereon

to NW line of Imperial Highway thence S 57

deg 32 Min W 8.67 ft thence N 84 Deg 56 Min
W to place of beginning.

Together With the rents, issues and profits

thereof, Subject However to the right, power and

authority hereinafter given to and confeiTed upon

Beneficiary to collect and apply such rents, issues

and profits.

for the Purpose of Securing payment of the in-

debtedness evidenced by one promissory note sub-

stantially in the following form and performance

of each agreement of Trustor herein contained.

$40,542.50; Los Angeles, California, January 5th,

1944.

On Demand after date, for value received, I

promise to pay to John E. Savage, or order, at Los

Angeles, California, the sum of Forty Thousand

Five Hundred Forty-two and 50/100 Dollars, with

interest from date until paid, at the rate of 7 per

cent per annum, payable at maturity.

Should interest not be so paid it shall thereafter

bear like interest as the principal. Should default

be made in payment of interest when due the whole
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sum of principal and interest shall become immedi-

ately due, at the option of the holder of this note.

Principal and interest payable in lawful money

of the United States. If action be instituted on

this note I promise to pay such sum as the Court

may fix as attorney's fees. This note is secured

by Deed of Trust to California Trust Company, a

California corporation and a Mortgage of Chattels.

(Corporate Seal)

THE LORRAINE
CORPORATION,

By /s/ WALLY RUTHERFORD,
Vice-President,

By /s/ EARL C. DEMOSS,
Secretary.

A. To protect the security of this Deed of Trust,

Trustor agrees:

[1] To keep said property in good condition and

repair; not to remove or demolish any building

thereon; to complete or restore promptly and in

good workmanlike manner any building which may
be constructed, damaged or destroyed thereon and

to pay when due all claims for labor performed

and materials furnished therefor; to comply with

all laws affecting said property or requiring any

alterations or improvements to be made thereon;

not to commit or permit waste thereof; not to com-
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mit, suifer or permit any act upon said property

in violation of law; to cultivate, irrigate, fertilize,

fumigate, prune and do all other acts which from

the character or use of said property may be rea-

sonably necessaiy, the specific enumerations herein

not excluding the general.

[2] To provide, maintain and deliver to Bene-

ficiary fire insurance satisfactory to and with loss

payable to Beneficiary. The amount collected under

any fire or other insurance policy may be applied

by Beneficiary upon any indebtedness secured

hereby and in such order as Beneficiary may de-

termine, or at option of Beneficiary the entire

amount so collected or any part thereof may be re-

leased to Trustor. Such application or release shall

not cure or waive any default or notice of default

hereunder or invalidate any act done pursuant to

such notice.

[3] To appear in and defend any action or pro-

ceeding purporting to affect the security hereof or

the rights or powers of Beneficiary or Trustee ; and

to pay all costs and expenses, including cost of evi-

dence of title and attorney's fees in a reasonable

sum, in any such action or proceeding in which

Beneficiary or Trustee may appear.

[4] To pay : at least ten days before delinquency

all taxes and assessments affecting said property,

including assessments on appurtenant water stock;

when due, all incumbrances, charges and liens, with
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interest, on said property or any part thereof, which

appear to be prior or superior hereto ; all costs, fees

and expenses of this Trust.

Should Trustor fail to make any payment or to

do any act as herein provided, then Beneficiary or

Trustee, but without obligation so to do and without

notice to or demand upon Trustor and without re-

leasing Trustor from any obligation hereof, may:

make or do the same in such manner and to such

extent as either may deem necessary to protect the

security hereof, Beneficiary or Trustee being au-

thorized to enter upon said property for such pur-

poses ; appear in and defend any action or proceed-

ing purporting to affect the security hereof or the

rights or powers of Beneficiary or Trustee; pay,

purchase, contest or compromise any incumbrance,

charge or lien which in the judgment of either ap-

pears to be prior or superior hereto; and, in exer-

cising any such powers, pay necessary expenses,

employ counsel and pay his reasonable fees.

[5] To pay immediately and without demand all

sums so expended by Beneficiary or Trustee, with

interest from date of expenditure at seven per cent

per annum.

B. It is mutually agreed that:

[1] Any award of damages in connection with

any condemnation for public use of or injury to

said property or any part thereof is hereby assigned

and shall be paid to Beneficiary who may apply or
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release such moneys received by him in the same

manner and with the same effect as above provided

for disposition of proceeds of fire or other insur-

ance.

[2] By accepting payment of any sum secured

hereby after its due date, Beneficiary does not waive

his right either to require prompt payment when

due of all other sums so secured or to declare de-

fault for failure so to pay.

[3] At any time or from time to time, without

liability therefor and without notice, upon written

request of Beneficiary and presentation of this Deed

and said note for endorsement, and without affect-

ing the personal liability of any person for payment

of the indebtedness secured hereby. Trustee may:

reconvey any part of said property; consent to the

making of any map or plat thereof; join in granting

any easement thereon; or join in any extension

agreement or any agreement subordinating the lien

or charge hereof.

[4] Upon written request of Beneficiary stating

that all sums secured hereby have been paid, and

upon surrender of this Deed and said note to

Trustee for cancellation and retention and upon

payment of its fees. Trustee shall reconvey, without

warranty, the property then held hereunder. The

recitals in such reconveyance of any matters or

facts shall be conclusive proof of the truthfulness

thereof. The grantee in such reconveyance may be
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described as "the person or persons legally entitled

thereto.
'

'

[5] As additional security, Trustor hereby gives

to and confers upon Beneficiary the right, power

and authority, during the continuance of these

Trusts, to collect the rents, issues and profits of said

property, reserving unto Trustor the right, prior

to any default by Trustor in payment of any in-

debtedness secured hereby or in performance of any

agreement hereunder, to collect and retain such

rents, issues and profits as they become due and pay-

able. Upon any such default, Beneficiary may at

any time without notice, either in person, by agent,

or by a receiver to be appointed by a court, and

without regard to the adequacy of any security for

the indebtedness hereby secured, enter upon and

take possession of said property or any part thereof,

in his own name sue for or otherwise collect such

rents, issues and profits, including those past due

and unpaid, and apply the same, less costs and ex-

penses of operation and collection, including reason-

able attorney's fees, upon any indebtedness secured

hereby, and in such order as Beneficiary may deter-

mine. The entering upon and taking possession of

said property, the collection of such rents, issues

and profits and the application thereof as aforesaid,

shall not cure or waive any default or notice of de-

fault hereunder or invalidate any act done pursuant

to such notice.
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[6] Upon default by Trustor in payment of any

indebtedness secured hereby or in performance of

any agreement hereimder, Beneficiary may declare

all sums secured hereby immediately due and pay-

able by delivery to Trustee of written declaration

of default and demand for sale and of written notice

of default and of election to cause to be sold said

property, which notice Trustee shall cause to be duly

filed for record. Beneficiary also shall deposit with

Trustee this Deed, said note and all documents evi-

dencing expenditures secured hereby.

After the lapse of such time as may then be re-

quired by law following the recordation of said

notice of default, and notice of sale having been

given as then required by law, Trustee, without de-

mand on Trustor, shall sell said property at the

time and place fixed by it in said notice of sale,

either as a whole or in separate parcels, and in such

order as it may determine (but subject to any

statutory right of Trustor to direct the order in

which such property, if consisting of several known

lots or parcels, shall be sold), at public auction to the

highest bidder for cash in lawful money of the

United States, payable at time of sale. Trustee may
postpone sale of all or any portion of said property

by public announcement at such time and place of

sale, and from time to time thereafter may postpone

such sale by public announcement at the time fixed

by the preceding postponement. Trustee shall de-

liver to such purchaser its deed conveying the prop-
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erty so sold, but without any covenant or war-

ranty, express or implied. The recitals in such deed

of any matters or facts shall be conclusive proof of

the truthfulness thereof. Any person, including

Trustor, Trustee, or Beneficiary as hereinafter de-

fined, may purchase at such sale.

After deducting all costs, fees and expenses of

Trustee and of this Trust, including cost of evidence

of title in connection with sale, Trustee shall apply

the proceeds of sale to payment of: all sums ex-

pended under the terms hereof, not then repaid,

with accrued interest at seven per cent per annum

;

all other sums then secured hereby; and the re-

mainder, if any, to the person or persons legally

entitled thereto.

[7] Trustor, or if said property shall have been

transferred, the then record owner, together with

Beneficiary, may from time to time, by instrument

in writing, substitute a successor or successors to

any Trustee named herein or acting hereunder,

which instrument, executed and acknowledged by

each and recorded in the office of the recorder of the

county or counties where said property is situated,

shall be conclusive proof of proper substitution of

such successor Trustee or Trustees, who shall, with-

out conveyance from the Trustee predecessor, suc-

ceed to all its title, estate, rights, powers, and duties.

Said instrument must contain the name of the orig-

inal Trustor, Trustee and Beneficiary hereunder, the

book and page where this Deed is recorded, and the
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name and address of the new Trustee. If notice of

default shall have been recorded, this power of sub-

stitution cannot be exercised until after the costs,

fees and expenses of the then acting Trustee shall

have been paid to such Trustee, who shall endorse

receipt thereof upon such instrument of substitu-

tion. The procedure herein provided for substitution

of Trustee shall be exclusive of all other provisions

for substitution, statutory or otherwise.

[8] This Deed applies to, inures to the benefit

of, and binds all parties hereto, their heirs, legatees,

devisees, administrators, executors, successors and

assigns. The term Beneficiary shall mean the owner

and holder, including pledgees, of the note secured

hereby, whether or not named as Beneficiary herein.

In this Deed, whenever the context so requires ; the

masculine gender includes the feminine and/or

neuter, and the singular number includes the plural.

[9] Trustee accepts this Trust when this Deed,

duly executed and acknowledged, is made a public

record as provided by law. Trustee is not obligated

to notify any party hereto of pending sale under

any other Deed of Trust or of any action or proceed-

ing in which Trustor, Beneficiary or Trustee shall

be a party unless brought by Trustee.

[10] Any Trustor who is a married woman

hereby agrees that recourse may be had against her

separate property, but without hereby creating a

present or any lien or charge thereon, for any de-

ficiency after sale of the property hereunder.
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C The Undersigned Trustor Bequests that a copy

of any notice of default and of any notice of

sale hereunder be mailed to him at his address

hereinbefore set forth.

(Corporate Seal)

Signature of Trustor,

THE LORKAINE
CORPORATION,

By /s/ WALLY RUTHERFORD,
Vice-President.

By /s/ EARL C. DEMOSS,
Secretary.

State of California,

County of Los Angeles—ss.

On this 5th day of January, 1944, before me
Eleanor F. Morales, a Notary Public in and for

the County of Los Angeles, State of California, per-

sonally appeared Wally Rutherford, known to me to

be the Vice-President and Earl C. Demoss, known

to me to be the Secretary of the Corporation that

executed the within instrument, known to me to be

the persons who executed the within instrument on

behalf of the corporation within named, and ac-

knowledged to me that such Corporation executed

the same.

In Witness Whereof, I have hereunto set my hand
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and affixed my official seal in said County the day

and year in this certificate first above written.

[Seal] /s/ ELEANOR F. MORALES,
Notary Public in and for the County of Los An-

geles, State of California.

My Commission Expires July 22, 1947.

and that they are further authorized and directed

to execute and deliver to John E. Savage to secure

the payment of said note Chattel Mortgage in words

and figures as follows, to wit

:

Mortgage of Chattels

This Mortgage, Made the 5th day of January, in the

year 1944,

By The Lorraine Corporation, a Nevada Corpo-

ration, having its principal place of business in Cali-

fornia, in Los Angeles County, Mortgagor,

To John E. Savage of the County of Los Angeles,

State of California, Mortgagee, by occupation a

Witnesseth : That the Mortgagor mortgages to the

Mortgagee all that certain personal property

situated and described as follows, to wit:

All furniture, machinery, equipment and other

chattels located in the buildings at No. 11510 S. Ala-

meda Street, Lynwood, Los Angeles County, Cali-

fornia, and including among other items those de-

scribed in the Schedule attached hereto and made

a part hereof:
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Schedule

1 #4: Warner-Swasey Turret Lathe, M1420

1 Model ML Doall Contour Shaping Machine

1 Cincinnati #3 Milling Machine

1 Monarch Lathe

1 18'' Lodge & Shipley Lathe

1 22" Lodge & Shipley Lathe #26
1 Boye & Emmes 48" Swing 18" Engine Lathe

1 Radial Drill #D 52131 Western Heavy Duty

1 Lodge & Shipley 14" Lathe

1 24" Cincinnati Bickford Drill

1 Warner & Swasey Universay Turret Lathe

1 Gardner Model Compressor

1 Emery Wheel Stand Grinder

1 24" Bridgeford Lathe

1 32" Cincinnati Shaper

1 Peerless Hi Speed Saw
1 Fairbanks-Morse Threader

1 Fairbanks-Morse Broaching Machine

1 Thompson Universal Grinder

1 Wheel Stand Grinder

1 Circular Shear

1 Iron Bender

2 Lincoln Welding Machines

1 Flexible Shaft Grinder

1 Buffalo Bench Drill

1 Knapp Oven Furnace

1 #15 Buffalo Spindle Bench Drill

1 #1677 Delta Pedestal Model Carbide Tool

Grinder
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1 Peerless 13''xl3'' Universal 3-speed Metal Cut-

ting Saw
3 Sunnen Honing Machines

1 Southbend 10'' Turret Lathe

1 Southbend 10" Turret Lathe

1 Siindstrand #00 Rigid Mill

1 Index Vertical Mill

1 M & L Tapping Machine

1 #4 Gishold Universal Turret Lathe

4 #15 B Buffalo Drills

1 Clausing Bench Lathe

1 Logan 10'' Bench Lathe

1 Logan 10" Bench Lathe

1 BI Electric Oven

1 Hammond Surfacer

1 Walker-Turner Drill Press

1 Lee Tool Grinder

1 Delta Bench Drill

1 Miller Falls Bench Grinder

1 Miller Falls Bench Grinder

1 Vickers Pump & Valve Tester

1 #5 Gishold Universal Turret Lathe

1 Heavy Duty Grinder

1 Thor Universal Electric Drill

1 #5 Warner-Swasey Turret Lathe

2 Southbend Turret Lathes

1 Miller Falls Bench Grinder

1 Hi Power Chicago Grinder

Together with all attachments and equipment,

collets, chucks, slide tools, cutter holders, boring
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bars, reamers, turning tools, drills and every other

kind of attachment pertaining to and belonging to

each and every one of these machines.

Also all separate tools, including drills, cutting

tools, wrenches, machine tools of all kinds, now con-

tained in the tool room.

Also all office furniture, fixtures and equipment

of every kind and description, including ten desks,

six typewriters, two adding machines and all other

furniture and fixtures contained in the office

building.

as security for the payment to Mortgagee of Forty

Thousand Five Hundred Forty-two & 50/100 (|40,-

542.50) Dollars with interest thereon at the rate

of 7 per cent per annum, according to the terms and

conditions of a certain Promissory Note, of even

date herewith substantially in form as follows:

$40,542.50; Los Angeles, California, January 5th,

1944.

On Demand after date, for value received, I

promise to pay to John E. Savage, or order, at Los

Angeles, California, the sum of Forty Thousand

Five Hundred Forty-two and 50/00 Dollars, with

interest thereon from date until paid, at the rate of

7 per cent per annum, payable at maturity.

Should interest not be so paid, it shall become

part of the principal and thereafter bear like in-

terest therewith. Should default be made in the

payment of interest when due, the whole sum of

principal and interest shall, at the option of the



The Lorraine Corporation 03

(Testimony of Earl C. Demoss.)

Plaintife's Exhibit No. 2-A—(Continued)

holder of this note, become immediately due. Prin-

cipal and interest payable in lawful money of the

United States. This note is secured by a mortgage

of Chattels and a Deed of Trust to California Trust

Company, a California Corporation. If action be

instituted on this note I promise to pay such sum

as the Court may fix as attorney's fees.

(Corporate Seal)

THE LORRAINE
CORPORATION,

By /s/ WALLY RUTHERFORD,
Vice-President,

By /s/ EARL C. DEMOSS,
Secretary.

It Is Hereby Agreed, that if the Mortgagor shall

fail to make any payments as in the said Promissory

Note provided, then the Mortgagee may take pos-

session of said property, using all necessary force

so to do, and may unmediately proceed to sell the

same in the manner provided by law, and from the

proceeds pay the whole amount in said Note speci-

fied, or foreclose this Mortgage by action.

Out of the moneys arising from such sale the

Mortgagee may retain the unpaid principal and in-

terest together with the costs and charges of making

such sale or foreclosure (including counsel fees in

an amount not to exceed 10 per cent of the principal,

interest and advances due at the date of sale) and
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this Mortgage is intended to secure, and does secure,

the payment of all charges, payments and fees, here-

inabove mentioned.

It is also agreed that in case of enforcement of

this Chattel Mortgage by judicial sale, or otherwise,

the Mortgagee, his heirs or assigns, may become the

purchaser of the property herein described at any

sale thereof.

In this Mortgage, whenever the context so re-

quires, the masculine gender includes the feminine

and/or neuter, and the singlar number the plural.

In Witness Whereof the Mortgagor has executed

this instrument.

(Corporate Seal)

THE LORRAINE
CORPORATION,

By WALLY RUTHERFORD,
Vice-President.

By EARL C. DEMOSS,
Secretary.

State of California,

County of Los Angeles—ss.

On this 5th day of January, 1944, before me
Eleanor P. Morales, a Notary Public in and for

the County of Los Angeles, State of California,

personally appeared Wally Rutherford, known to

me to be the Vice-President, and Earl C. Demoss,

known to me to be the Secretary of the Corporation
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that executed the within instrument, known to me to

be the persons who executed the within instrument

on behalf of the Corporation within named, and ac-

knowledged to me that such Corporation executed

the same.

In Witness Whereof, I have hereimto set my hand

and affixed my official seal in said County the day

and year in this certificate first above written.

[Seal] ELEANOR F. MORALES,
Notary Public in and for the County of Los An-

geles, State of California.

My Commission Expires July 22, 1947.

and that they pay to said John E. Savage his claim

against said corporation in the sum of $15,542.50.

Mr. Rutherford seconded the motion. A vote was

taken and Mr. Demoss and Mr. Rutherford voted

for the motion. Mr. Savage did not vote. The Vice-

President then declared that said motion had been

duly adopted.

Upon motion duly made and seconded and by the

affirmative vote of all present, it was unanimously

resolved that the bill of Mr. A. J. O 'Connor hereto-

fore approved be paid.

Mr. Savage then made a motion that the bill of

Mr. Earl C. Demoss heretofore approved be paid.

Mr. Rutherford seconded the motion. A vote was

taken and Mr. Savage and Mr. Rutherford voted

for the motion. Mr. Demoss did not vote. The presi-



G6 John E. Savage vs.

(Testimony of Earl C. Demoss.)

Plaintiff's Exhibit No. 2-A—(Continued)

dent declared said motion to have been duly

adopted.

Mr. Rutherford then made a motion that the bill

of Mr. Savage heretofore approved be paid. Mr.

Demoss seconded the motion. A vote was taken and

Mr. Rutherford and Mr. Demoss voted for the mo-

tion. Mr. Savage did not vote. The Vice-President

thereupon declared said motion to have been duly

adopted.

There being no further business before the meet-

ing, it was, upon motion duly made and seconded

and by the affirmative vote of all present, unani-

mously resolved that said meeting adjourn until

the 7th day of January, 1944, at 2 :00 o 'clock in the

afternoon.

/s/ JOHN E. SAVAGE,
President,

/s/ EARL C. DEMOSS,
Secretary.

Admitted in evidence October 4, 1951.

JBy Mr. Clark:

Q. I direct your attention to what purports to

be the minutes of a meeting of the board of direc-

tors of that company held on January 14, 1944,

and appearing in the same book. Exhibit 2 for

identification, and ask you to examine them and

tell me if you recognize them as true minutes of

that meeting and if the signature at the end, pur-
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porting to be yours, as secretary of the company,

is your signature.

A. That is correct, except I do not sign as sec-

retary.

Q. You sign there, I see, as a director.

A. Yes.

Mr. Clark: We offer in evidence these minutes

of January 14, 1944.

The Court: They may be received and marked

Exhibit No. 2-B.

The Clerk: So marked. [11]

(The minutes referred to were received in

evidence and marked Plaintiff's Exhibit No.

2-B.)

PLAINTIFF'S EXHIBIT No. 2-B

The Lorraine Corporation

Minutes of a Special Meeting of the Board

of Directors

A special meeting of the Board of Directors of

The Lorraine Corporation was held at the office of

Earl C. Demoss at 639 South Spring Street, Los

Angeles, California, on the 14th day of January,

1944, at 4 :00 o 'clock in the afternoon, pursuant to a

waiver of notice.

There were present

Messrs. John E. Savage

Earl C. Demoss

Wally Rutherford, being all of the di-

rectors of the Coi-poration.
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The secretary presented a written waiver of the

time and place of the meeting. Upon motion duly

made and seconded and by the affirmative vote of all

present, it was unanimously resolved that the same

be filed.

Upon motion duly made and seconded and by the

affirmative vote of all present, it was unanimously

resolved that a special meeting of the corporation

may be held at the office of Earl C. Demoss at 639

South Spring Street, Los Angeles, California, on

this date.

The president stated to the meeting that he was

the owner of 600,472.65 shares of stock of this Cor-

poration notwithstanding a judgment of the United

States District Court by Leon R. Yankwich, that he

was merely a trustee therefor. That said judgment

was not final, but was upon appeal to the United

States Court of Appeals, Ninth Circuit; that he

was convinced that the judgment was erroneous

and that he believed that Judge Yankwich had taken

a personal dislike to him and was prejudiced and

biased against him and in favor of the Lorraines.

He stated further that he could not understand how
it was possible that the contract of June 1, 1943,

could be construed to mean that he was purchasing

the stock for Lorraine, as the language used and

the situation of the parties at that time showed that

they could have had but one thing in mind and that

was to provide for the payment of a fee to him for

his services as a broker in case he consummated a
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sale to Mr. Roman, and nothing else. He further

stated that he could not understand how the judge

could find against him and hold that he was buying

the stock for the Lorraines, when the Lorraines at the

time of his purchase had signed a statement in Mr.

Bodkin's office to the effect that they had no right,

title or interest in and to said shares of stock or any

part thereof and that they did not, and never would,

assert any right thereto and that it was only upon

such statement that he purchased said stock for him-

self. He further stated that he could not understand

how the judge could give credence in any way what-

ever to the testimony of Lorraine, when it appeared

that he had been convicted by a jury in this very

Court, of filing a false income tax return and had

paid a fine upon said conviction of $15,000 and

when it also appeared that Lorraine had misap-

propriated some $2,400 of the funds of this corpo

ration and upon the discovery of which he was

discharged from his employment and that when he

was discharged from his employment, he had,

against direction of The Lorraine Corporation,

taken away and driven two automobiles belonging

to the Corporation, for every day of which driving

he was guilty of a felony under the laws of the

State of California ; and that it also appeared that

Lorraine now claims to be the owner of some 400,000

shares of stock of this Corporation, which stood in

the name of his wife and his attorney at the time

he went through bankruptcy and which on March 1,
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1943, were transferred to him upon the books of this

Corporation, whereas a list of assets attached to his

bankruptcy proceedings and sworn to by Lorraine

as being true and correct, state that he was the

owner only of ten shares of stock of the total value

of 25 cents.

The president further stated that on January 13,

1944, in the office of Mr. Henry G. Bodkin, Mr.

Oliver O. Clark stated to him and to Mr. Bodkin,

Mr. O 'Connor and Mr. Demoss, that Mr. Elliott was

in possession of a check for $20,000 of the Douglas

Aircraft Company, Inc. He further stated that said

check would be paid to The Lorraine Corporation

and applied on the account owing to The Lorraine

Corporation by the Douglas Aircraft Company, Inc.,

provided that The Lorraine Corporation would use

$15,542.50 thereof in full payment of the amounts

advanced by the president of this corporation to the

corporation, so that Lorraine could get the stock be-

longing to him, the said John E. Savage. The presi-

dent further stated that Mr. Elliott had procured

from the employees of the Douglas Aircraft Com-

pany three affidavits: two by one Monesmith, veri-

fied the middle of December, 1943, saying that un-

less Lorraine was put back in charge of this Corpo-

ration, the Douglas Company would transact no

further business with this Corporation, and one by

A. J. Hogan, to the effect that unless Judge Yank-

wich would appoint a receiver of this Corporation,

satisfactory to the Douglas Company, the Douglas

Company would give this corporation no further

I
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orders, but that aside from said affidavits, the

Douglas Company has continued to do business

with this Corporation on a cash basis, i.e., that the

Douglas Company pays cash upon the receipt of

the merchandise.

The president further stated that the only time

this Corporation has been properly managed within

the last ten or twelve years has been since he took

active charge of it on May 25, 1943. That in the

intervening eight months, he has paid up most of

its back taxes, he has put it on a profitable basis,

that the employees are satisfied and loyal and that

its relationship between the Corporation and its cus-

tomers is good except with the legal department of

the Douglas Company.

The president further stated that there was no

question but that the controversy was merely a pri-

vate quarrel between himself and Lorraine as stock-

holders of the Corporation and that Judge Yank-

wich had so stated, but that it now seemed to him

that the judge might appoint a Receiver for the

Corporation. He further stated emphatically that

to appoint a Receiver of this Corporation would

ruin it and its business and inevitably lead to its in-

solvency. He therefore requested that the Directors

of this Corporation pass a resolution to provide

funds for legal and other expenses in opposing the

Application for Receivership and in case said ap-

plication was granted, to prosecute an appeal there-

from and asked that his remarks be spread upon

the Minutes of this meeting.
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A motion was then made by Mr. Savage and

seconded by Mr. Rutherford that the remarks of the

president of this Corporation be spread upon the

Minutes of this Corporation. A vote was taken and

Mr. Savage and Mr. Rutherford voted in favor of

the resolution. Mr. Demoss voted against it. The

president then declared said motion to have passed

and directed the secretary to enter his remarks upon

the minutes of this meeting.

A motion was then made by Mr. Savage, seconded

by Mr. Rutherford, that this Corporation oppose

the application now pending for the appointment

of a receiver of the affairs of this Corporation and

that if such application should be granted, that this

Corporation prosecute an appeal therefrom and take

all steps necessary and proper in relation thereto

and that the officers of this Corporation be author-

ized and directed to pay to the attorneys for this

corporation the sum of $3,500 on account of their

attorney fees in regard to said receivership pro-

ceedings and a further sum of $1,000.00 as and for

their disbursements and expenses incurred in such

proceedings. A vote was taken and Mr. Savage and

Mr. Rutherford vote in favor of the motion. Mr.

Demoss did not vote. The president declared said

motion to have been duly adopted.

Upon motion duly made and seconded and by the

affirmative vote of all present, it was unanimously

Resolved, That the principal place of business of

the above-named corporation, now located at 8
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Boggs Building, 319 Fremont Street, in Las Vegas,

Clark County, State of Nevada, be and the same
is hereby changed to 511 N. Carson St., in Carson

City, Ormsby County, State of Nevada; and be it

further

Eesolved, That the President and Secretary of

this corporation be and they are hereby, instructed

to certify to and file a copy of this resolution in the

office of the Secretary of State of the State of Ne-

vada, and likewise a copy of this resolution with

the County Clerk of Clark County, and the County

Clerk of Ormsby County, State of Nevada, as re-

quired by law to effect such change of Principal

Place of Business; and be it further

Resolved, That United States Corporation Com-

pany with office located at 511 N. Carson Street, in

the City of Carson City, State of Nevada, be and

the same hereby is appointed Resident Agent of

above named corporation in lieu of A. W. Ham,

formerly its Resident Agent.

There being no further business before the meet-

ing, it was, upon motion duly made and seconded

and by the affirmative vote of all present, resolved

that the meeting adjourn.

/s/ JOHN E. SAVAGE,

/s/ EARL C. DEMOSS,

/s/ WALLY RUTHERFORD.

Admitted in evidence October 4, 1951.
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Mr. Clark: Will counsel stipulate that follow-

ing and almost immediately, either that day or

within a day or two of said meeting of January 5,

1944, the plaintiff corporation actually paid to Mr.

Demoss, this witness, the sum of $2,326 as attorney's

fees, and the sum of $62.42 as expenses, as ap-

proved by these minutes ?

Mr. O'Connor: So stipulated.

Mr. Clark: Will counsel stipulate that either on

the day of January 5, 1944, or within a day or two

thereafter, the plaintiff corporation actually paid

to Mr. O'Connor the sum of $1,500 as attorney's

fees as approved in these minutes of January 5th,

1944?

Mr. O'Connor: So stipulated.

Mr. Clark: Will counsel stipulate either on the

14th day of January, 1944, or within a day or two

thereafter, the plaintiff corporation actually paid

to Mr. O'Connor the sum of $3,500 as attorney's

fees as approved in the minutes of this meeting of

January 14, 1944?

Mr. O 'Connor : So stipulated.

Mr. Clark: Will counsel also stipulate that at

or about the same time this plaintiff corporation

also paid to Mr. O'Connor the additional sum of

$1,000 as expenses as approved in the minutes of

this meeting of January 14, 1944 ? [12]

Mr. O'Connor: So stipulated.

Mr. Clark: And will counsel stipulate none of

those moneys has ever been repaid to the corpora-



The Lorraine Corporation lb

(Testimony of Earl C. Demoss.)

tion, either by the attorneys who received them, or

by Mr. Savage?

Mr. O'Connor: So stipulated.

The Court: You mean returned by cash? You
are not stipulating no services v^ere rendered?

Mr. Clark: Oh, no; I mean the moneys.

The Court: You are just talking about the

money ?

Mr. Clark: Yes. In other words, they had been

retained.

The Court: Are you willing to stipulate that

these attorneys, these parties rendered any services

subsequent to the payment of the attorney fees?

Mr. Clark: Yes, but not for the corporation,

your Honor. We are going to show that.

The Court: Before you proceed, is there any-

thing illegal for a member of the board of directors

of a corporation to be its attorney and then collect

fees as the attorney?

Mr. Clark: No, your Honor. We do not think

there is, and if we thought there was, I would be

the last person to urge it, because it is a matter

of common practice.

The Court: There is nothing wrong in a cor-

poration being formed and hiring one of the mem-

bers of the board of directors to represent it in a

legal capacity is there? [13]

Mr. Clark: Nothing whatsoever. If the services

for which the corporation pays him are in fact

services rendered to the corporation, there is no

objection to it, either legally or morally, but our
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contention is the services were rendered for John

Savage and not for the corporation.

The Court: May I ask you one question?

Mr. Clark: Yes, your Honor.

The Court: Were these attorneys' fees for serv-

ices to be rendered in the future or were the attor-

neys ' fees for services rendered in the past?

Mr. Clark: My interpretation of the minutes of

the two meetings is that they were for services to

be rendered, and in fact

The Court: May I ask you another question?

Mr. Clark: Yes, indeed, your Honor.

The Court: Were Mr. Demoss and Mr. O'Con-

nor the attorneys for the corporation prior to the

date of these minutes?

Mr. Clark: I assume throughout the time while

Mr. Savage was president of the corporation, which

began in May, 1942, wherein the corporation had

any attorney, Mr. Demoss, and at a later date

The Court: Let's just ask him and find out.

Let's not assume.

Did you perform any legal services for the [14]

corporation prior to January 5, 1944?

The Witness: Yes, I did.

The Court: Did you get paid for that?

The Witness: Yes.

The Court: Were you paid in full?

The Witness: I was paid—if I recall correctly,

this bill for $2,300 paid me up to December 29, 1943.

The Court: That is, the attorney's fees, the
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check or the money you got on or about January

5, 1944, paid you up to December, 1943?

The Witness: December 29, I believe.

The Court: Then it is your contention this

money was for services rendered?

The Witness: Yes.

The Court: And not for services to be rendered

in the future?

The Witness : The $3,500 and the $1,000 was for

future and some past services, but Mr. O'Connor

and I both rendered our bill, as I recall, on Decem-

ber 29, 1943. His was for $1,500 and mine was

$2,300.

The Court: Was that bill rendered in writing?

The Witness: Yes.

The Court: Have you got the statement?

Mr. Clark : No, we have not, your Honor. I was

going to ask the witness about it. [15]

Q. Will you state, Mr. Demoss, what services

you rendered for which this bill of $2,387.42 was

presented and ordered paid?

A. That was for the services in the case of Lor-

raine against John E. Savage and the Lorraine

Corporation, No. 2990 in the records of this court,

excepting that I had previously been paid $1,500

and disbursements for opposing you and Judge

Preston in an application for receiver pendente lite.

Q. In the Superior Court or here?

A. In this case, 2990, in this court. That was a

hearing before Judge McCormick.

Q. Now that we may imderstand it clearly, it is
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my understanding of your testimony that the siun

of $2,387.42 was paid to you for services, as you

billed, in the action 2990-Y in this court?

A. That's right.

Q. Will you state to the court what your serv-

ices in that respect consisted of ? What did you do ?

A. Well, when the case was first brought to fed-

eral court for a receiver pendente lite, you and

Judge Preston argued that before Judge McCor-

mick, and I opposed that, and the receiver pendente

lite was refused.

I was paid for that, oh, I don't know, about

August, I think. [16]

Q. First, may I inquire

A. But all my other services were included in

this $2,300 deal.

Q. Did the item of $2,387.42 include compensa-

tion to you for your services in resisting the appli-

cation of Mr. Lorraine for a receiver before Judge

McCormick? A. No, it did not.

Q. That was paid for separately ? A. Yes.

Q. Is it a fact, then, that the services for which

you received the $2,387.42 were rendered by you

after Judge McCormick had denied the receiver

pendente lite?

The Witness: May I have that question read,

please ?

Mr. Clark: Will you read the question, Mr.

Reporter ?

(Question read.)
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The Witness : Yes, with the possible exception

—

I don't know how I billed for it. The only thing I

did that there could be any argument about is draw

an answer. I don't know whether I drew that be-

fore or after, or whether that was included in the

$1,500 bill or not.

The Court: Mr. Clark, may I ask a question?

Mr. Clark: Yes, indeed, your Honor.

The Court: Have you got books and records of

the Lorraine Corporation to show the amount paid

out for attorney fees? [17]

Mr. Clark : The only thing we have, your Honor,

is the record in the minutes, and also the admis-

sions of the parties that they were paid, both in the

other case, 2990-Y, and here. I think there is no

dispute about the moneys having been paid, but we

do not have a copy of the statement rendered.

The Court: Didn't the corporation keep a set of

books showing disbursements, the amount of money

paid? There ought to be a sheet for attorneys' fees

for Mr. Demoss and Mr. O'Connor.

Mr. Clark: I am trying to inquire and, your

Honor, as recently as last night I inquired for those

sheets, but the corporation went through a lot of

vicissitudes. It went through a receivership, the

management under Mr. Savage, the management

under Mr, Lorraine, and then through a so-called

consolidation of this corporation with another cor-

poration, and I haven't yet been able to find the

particular record of that account. I did not, how-

ever, attach so much importance to it because of
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the admissions by counsel in the other case, which

I was sure would be followed here. I think before

the examination of this witness is concluded, it will

be developed with certainty.

The Court: All right.

Mr. Clark: I now show to Mr. O'Connor a

transcript of the oral decision of the court on the

application of the plaintiff for the appointment of

a receiver in 2990 Civil in [18] this court under

date of June 30, 1943. It is part of the official

records.

Q. (By Mr. Clark) : I hand this to you, Mr.

Demoss, and ask you if this is the decision of the

court in the matter of the application for a re-

ceiver in which you represented the corporation?

A. I think it is.

Q. Is it a fact, Mr. Demoss, that in those same

proceedings you also represented the defendant

John E. Savage?

A. Well, I represented both of them, but—^yes,

I represented both of them.

Q. And is it a fact that in every document which

you filed in those proceedings wherein you stated

the clients whom you represented, you stated both

the Lorraine Corporation and John E. Savage as

your clients in that matter?

A. I think so, yes.

Mr. Clark: We offer in evidence, if your Honor

please, the oral decision of the court in that matter.

The Court: It may be received and marked

Plaintiff's Exhibit 3.

11
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The Clerk: So marked, Plaintiff's Exhibit 3.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No. 3.)

Mr. Clark: May I inquire this of your Honor?

Would it not be better if we went ahead and put

the evidence in [19] without offering to read the

documents as we go along?

The Court: If you want to read them into the

transcript, you better read them as you go along.

If you don't want to read them in the transcript,

then I can read them after you get them in evi-

dence. There is no reason why they should be

copied again into the record.

The Clerk: Do you want to receive this in evi-

dence ?

The Court: Exhibit 3?

The Clerk: Yes.

The Court: Yes, it may be received in evidence.

May I ask another question, Mr. Clark?

Mr. Clark: Yes, your Honor, indeed.

The Court: Assume Mr Demoss represented not

only the corporation, but also Mr. Savage, are we

going into the question here of "whether or not the

charges made to the corporation are reasonable, or

if I find that there was any services rendered to

the corporation, is that sufficient to justify the

payment ?

Mr. Clark: No, I think not, your Honor. It is

a double-barreled question. We shall ask the court

first to find there was no service actually rendered
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to the corporation for which the corporation should

pay.

Second, if your Honor should find to any extent

the services rendered were rendered for the benefit

of the corporation, then we would ask your Honor

to fix a reasonable [20] value of those services.

Our contention will be that if they did anything

for which the corporation should compensate them,

it would be only a very nominal compensation that

would be paid.

The Court: Is there an issue raised in these

pleadings as to the reasonable value of the services

rendered *?

Mr. Clark: We go all out and say there were no

services rendered.

The Court: Supposing I find there were some

services rendered? Am I not stopped right there?

Mr. Clark: I think not, since the greater in-

cludes the lesser. If your Honor should be unable

to find no services were rendered, since it is a suit

in accounting, your Honor could find out what serv-

ices were rendered and the reasonable value of

those, and did the corporation overpay.

The Court: What do you think, Mr. O'Connor?

Mr. O'Connor: Your Honor, I think you have

raised a very important point. I see nothing in the

pleadings with reference to payment of attorney

fees and that personal services rendered to Mr.

Savage have been paid by the corporation. I find

in the complaint merely a statement that Mr. Sav-

age misappropriated and stole the funds of the



The Lorraine Corporation 83

(Testimony of Earl C. Demoss.)

corporation, and seeking to have an offset against

the note and trust deed and mortgage which have

been paid.

The Court: I went over the pleadings casually.

I didn't [21] have time to go over them very

minutely. I know that this is a suit based on ac-

counting, but I did not get by going over the

pleadings that we were to pass on what was the

reasonable value of the services rendered. If I find

that there were any services rendered, even though

very minutely, am I not stopped there? Can I go

further and say, ''Well, now, I will look into the

question of reasonable value and determine what

the reasonable value is"?

Mr. Clark: No, we think not, your Honor, be-

cause the charge is made, almost in that language,

that the defendant John E. Savage while president

of the corporation and by virtue of his power mis-

appropriated the funds of the corporation in a sum

in excess of $15,000.

In proof of that misappropriation, in part, we

are undertaking to show he paid, ostensibly for the

services of attorneys and expenses incurred in mat-

ters for the corporation, the sum of 8,300 odd dol-

lars, whereas, as a matter of fact, those things were

paid for services rendered to himself and for which

the corporation should not have paid anything.

That being true, since the president of the cor-

poration took money of the corporation to pay his

own debts, it is a misappropriation of funds.

Now, then, if your Honor finds that the whole
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of it is not his, but that part of it is, in other

words, that a portion of that money was so paid

in compensation of legal [22] services rendered for

him and not for the corporation, and expenses in-

curred for him and not for the corporation, that,

then, would be the amount of misappropriation,

but it comes definitely within the charge of mis-

appropriation in the amount of $15,000.

The Court: You might keep that issue in mind.

Mr. Clark: Indeed, I will.

The Court: When we get to the question of

argument.

Mr. Clark: Now, may I say this, your Honor,

that some of the matters that we shall offer in evi-

dence contain a recognition by a statement of Mr.

Savage himself that the controversy in which these

services were rendered and expenses were incurred

and which was paid for by corporate funds, was

only a private controversy between himself and Mr.

Lorraine or the Lorraine family.

We find also in the statement now before the

court of Judge McCormick in denying the receiver

pendente lite, that this is a private controversy

between the parties who owned the stock of the

corporation and the witness, or Mr. Savage, and

then before Judge Yankwich, we shall show by

evidence of his statements in that very litigation

that it was a private controversy between Mr. Lor-

raine and his wife and Mr. Savage involving the

control and interest of the stock of that corporation.

The corporation was only there, incidentally, [23]

'
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for the single purpose, as Judge Yankwich stated,

and we shall show the court, of enabling the court

to control the books and the records and the stock

certificate books and business of the corporation so

that the damage could not be done to those who
in fact he found were the owners of the stock, but

the business was being run by Mr. Savage. It isn't

a quarrel with the corporation at all.

It just simply states there that while the other

people are fighting over it, you have to control it

in order that you can control the actions of the

parties who are contending for the ownership or

control and interest of the stock. That is our posi-

tion in a nutshell.

We will support it, first, as we have already, by

the statement of Judge McCormick when he denied

that receivership pendente lite. We will support it

by the statement of Mr. Savage voluntarily made

in direct testimony given that it was such, and by

Judge Yankwich himself in the course of the liti-

gation.

The Court: The case before Judge McCormick,

2990-M, was Lorraine, plaintiff, vs. Savage and

Lorraine Corporation %

Mr. Clark: That is true.

The Court: What was the title of the case be-

fore Judge Yankwich?

Mr. Clark: That is the same case. [24]

The Court: Is this the same case?

Mr. Clark: Absolutely.

The Court: There were not two cases then?
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Mr. Clark: No. One case, your Honor. As I

say, the whole controversy involved the question of

who owned the major portion of the outstanding

stock. There were about 1,196,000 shares of stock

outstanding, and if the position of Mr. Lorraine

was correct, as Judge Yankwich found that it was,

and the Circuit Court affirmed it, he owned 95 per

cent of the outstanding stock, and Mr. Savage

owned only about 5 per cent, and that was it. So

the whole question is who owned that larger body

of stock.

The Court: All right.

Q. (By Mr. Clark): Will you state, Mr. De-

moss, the character of the services which you say

you rendered on behalf of the Lorraine Corporation

after the denial of the receivership pendente lite

by Judge McCormick in this suit, 2990-M, and

later Y?
A. Well, we drew up the pleadings. I don't

recall offhand whether we had any motions, but I

don't think so. I filed an answer. You have the

record there before you which will show it.

Q. That's right.

A. And then we prepared it for trial, and the

case was tried, and then there were the usual pro-

cedures, motions for [25] new trial, judgment, find-

ings of fact, proposed findings of fact, and all of

those things, which are in the file. The file will

show all of that there.

The fact of the matter is I was busy on this case
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pretty near all the time one way or another from

then on until next spring.

Q. Were the $62.42 expenses for which you were

reimbursed by virtue of resolution adopted on the

5th day of January, 1944, incurred by you during

the rendition of services to which you have now
testified after the denial of the receivership pen-

dente lite? A. I think so.

Q. Do you recall offhand about what they were

for? A. Well, no.

Q. It is a very small matter.

A. No. I have got a list of them there in those

papers somewhere. I got them all out.

Q. Over the adjournment would you mind pro-

ducing them and we will save time, and let us have

them? A. Yes. I will give them to you.

Q. Did you receive any portion of the moneys

paid to Mr. O'Connor for fees as authorized in the

resolution adopted by the board at the meeting of

January 5, 1944, and the meeting of January 14,

1944, which aggregated $5,000?

A. I don't just recall the dates, Mr. Clark, [26]

but I received $2,326, or whatever it was, and Mr.

O'Connor received the $1,500. I think that was at

the meeting of January 5.

Q. That's right.

A. Then I think on about the 14th of January,

we had another meeting.

Q. That's right.

A. And at that meeting they voted Mr. O'Con-

nor $3,500 for fees and $1,000 for disbursements.
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Q. That's right.

A. Of that $3,500, I received half.

Q. What services did you render? What did

yoTi do for your one-half of that $3,500?

A. We opposed your motions for accounting,

receivership, and everything. We had, I believe we

had 10 appeals of this case to the Circuit Court of

Appeals. We had a petition for writ of super-

sedeas, a petition for writ of prohibition, a petition

for writ of certiorari to the United States Supreme

Court, State court action for injunctions, and we

had a writ of mandamus, although I think that was

personal to Mr. Savage. Well, we were in court, as

you know, pretty continuously clear up to the end

of 1945 in this case.

Q. The State case to which you refer, is that

the case in the action 2990 which was commonly

referred to as the one before Judge Vickers? [27]

A. Oh, no; that was before

Q. Judge Wilson?

A. Judge Wilson. I think that was personal to

Mr. Savage, too, if I recall correctly.

Q. The services to which you have testified that

you rendered, as you say, for the corporation, and

for which you received a portion of the $5,000 in

fees paid to Mr. O'Connor by virtue of the reso-

lutions of January 5 and January 14, were rendered

in this action No. 2990; is that right?

Mr. O'Connor: Mr. Clark, you misstated it. He
didn't state he received any half of the $5,000

The Court: I can't hear what you are saying.
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Mr. O'Connor: My objection is it assumes a fact

not in evidence. The witness has not stated he got

half of the $5,000. He got one-half of the $3,500

paid to me.

Mr. Clark: I will reframe the question.

The Court: Very well.

Q. (By Mr. Clark) : Mr. Demoss, were the

services for which you received one-half of the

$3,500 that was paid pursuant to the resolution of

January 14, 1944, to Mr. O'Connor, rendered by

you in this action No. 2990 in this court?

A. Together with what we rendered in the Cir-

cuit Court of Appeals and the United States

Supreme Court.

Q. Wasn't that in connection with action [28]

2990? A. Right.

Q. You did make reference, however, to having

done some work in an action in the State court

before Judge Wilson? A. Yes.

Q. Is that right? A. Yes.

Q. Do you remember the number of that trans-

action ? A. No.

Q. I have the files under subpoena and they

were here this morning, but they will be here dur-

ing the early part of the afternoon again.

In that action, did you appear before for Mr.

Savage and for the corporation?

A. No. I think—I don't know how I appeared

by that action. That proceeding was to keep Judge

Yankwich from giving the stock to Mr. Lorraine

until Mr. Savage had been paid what Mr. Lorraine
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owed him for the stock, so, as I said a while ago,

that is hardly a corporation matter.

Q. It was a personal matter of Mr. Savage?

A. Yes, and so was the mandamus in the Circuit

Court of Appeals following that.

Q. Then I think we are clear, are we not, in our

understanding that the services rendered by you,

for which you were paid the one-half of the $3,500

item referred to, included services rendered by you

in the State case before Judge Wilson, [29] which

involved Mr. Savage, and also in the 2990 in this

court •? A. No.

Q. Then will you make it clear?

A. We got as much out of Mr. Savage as we

got out of the corporation. All the services I ren-

dered for the corporation were in this action, but

all the services I rendered were not for the cor-

poration. Some were for Mr. Savage and some

were for the corporation.

The Court: May I ask a question?

Mr. Clark: Yes, indeed, your Honor, at any

time.

The Court: I understand Mr. Savage paid you

for the services you rendered?

The Witness: Oh, yes.

The Court: In other words, he paid you just as

much as the corporation paid you?

The Witness: All told, we received from the

corporation $100 more than we received from Mr.

Savage in fees, and we received from Mr. Savage

$3,000 more for disbursements than we received
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from the corporation. So the litigation cost Mr.

Savage more than it cost the corporation, the whole

thing.

Q. (By Mr. Clark) : The actual compensation

for legal services paid by Mr. Savage was about

$100 less than what the corporation paid?

A. In total, that is the way I have it figured

out. [30]

Q. And that for which he paid included the

services rendered by you in the State case before

Judge Wilson, which did not involve the corpora-

tion; is that true?

A. It all grew out of the same case. Judge

Yankwich decided Mr. Savage, before he gave up

this stock, was to be reimbursed in two ways. One,

for what Lorraine owed him and, second, for what

the corporation owed him. It was those two things

we were fighting for. Sometimes it was on one

angle and sometimes on the other.

Q. What I want to make clear is that the total

compensation paid by Mr. Savage to you and Mr.

O'Connor for legal services, to which you have

testified, and which was $100 less than what the

corporation paid, included the services that you

rendered in that action in the State court before

Judge Wilson?

A. I don't think I said that. If I did, I was

mistaken.

Q. That's all right.

A. I said Mr. Savage's total bill for attorney

fees was only $100 less than the corporation paid,
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but that was just Mr. O'Connor and me. We paid

Mr. Harry McClean $1,650 for arguing the case in

the United States Circuit Court of Appeals.

Q. But that was in the litigation which origi-

nated as 2990? [31]

A. Yes. But Mr. O'Connor and I didn't get all

the money. When it is all washed up, Mr. Savage

paid out about $8,000 and Lorraine paid about

$8,100. That is roughly speaking. The Lorraine

Corporation paid this $1,000 for disbursements,

plus the $62 which I got and $3.00 and something

on the other one, and Mr. Savage paid out about

$3,000 for disbursements.

Q. I think we understand each other, but I did

want to make this clear, that the figure estimated,

about $8,000 paid by Mr. Savage for attorneys' fees

did include the attorneys' fees in the State case

before Judge Wilson, which involved Mr. Savage

and not the corporation.

A. I suppose it did.

Q. Now, do you know, Mr. Demoss, for what

expenses the $1,000 received from the corporation

by Mr. O'Connor on or about the 14th day of Jan-

uary, 1944, was paid?

A. May I have that question again?

Mr. Clark: May the question be read?

(Question read.)

The Witness: I can't tell you offliand, but we
have got a whole stack of checks there for some

$4,000, which shows where it went to.
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Q. (By Mr. Clark) : Would you over the ad-

journment produce the statement of the use made
of that $1,000?

A. We didn't segregate it from the other. We
just [32] kept paying out money and when we
didn't have enough, we would call on Mr. Savage

for more money, and then pay that out.

Q. Would that be for the full $4,000?

A. If you want it right now, I have got it all

written out.

Q. Have you got it with you? A. Yes.

Q. Is it convenient for you to step down and get

it so we might have it in the record here?

A. Yes.

Mr. O'Connor: Let the record show I am giving

counsel a copy of that. I made several copies of

the itemization that correctly shows the disburse-

ments of all those items, making up the $1,000.

The Court: Do you want it marked?

Mr. Clark: Yes. Without taking the time to

examine it here, may it be marked for identifica-

tion, and then I will examine it and offer it later.

The Court: It may be marked for identification

only as Exhibit 4.

The Clerk: So marked.

(The exhibit referred to was marked Plain-

tiff's Exhibit No. 4 for identification.)

Mr. Clark: Your Honor, we now offer in evi-

dence the [33] judgment roll in action No. 2990-M,

as it started, and it wound up, I think, as 2990-Y,
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in this court, and by that I mean for the purpose

of this oifer the complaint, the answer of the de-

fendants, findings of fact, conclusions of law, and

the judgment, and we offer that by reference to the

originals contained in the official file of that case

in this court, and say to your Honor that we will

be prepared to supply the court, if the court so

desires, with photostatic copies of them, although

they are right here. They are contained in this

Volume 1. There are four volumes in the case. It

is at the very beginning of Volume 1.

What is the court's pleasure?

The Court: Is there any objection?

Mr. O'Connor: No objection.

The Court: They may be received. I don't know

whether it is necessary to go to the expense of hav-

ing the photostats made.

Mr. Clark: I didn't know, either.

The Court: We will receive the judgment roll

in action 2990-M as Exhibit 5.

The Clerk: So marked.

(The exhibit referred to was received in evi-

dence and marked Plaintiff's Exhibit No. 5.)

Mr. Clark: We now offer in evidence the appli-

cation of the plaintiff David G. Lorraine in this

action, No. 2990-Y, [34] for the appointment of a

receiver of the Lorraine Corporation after the entry

of judgment, which has been received in evidence

here.

I may say, your Honor, that the judgment was
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entered, as I recall, on the 30th day of November,

1943; the application for the appointment of a re-

ceiver was made in the month of December, and

the receiver was actually appointed on either the

25th or 27th day of January, 1944, and it was dur-

ing the period between the entry of the judgment

and the appointment of the receiver that the meet-

ings of January 5 and 14 in evidence here were

held.

The Court: Is there any objection?

Mr. O'Connor: No objection.

The Court: It may be received and marked Ex-

hibit No. 6.

The Clerk: So marked.

(The exhibit referred to was received in evi-

dence and marked Plaintiff's Exhibit No. 6.)

The Clerk : Should these be marked right in the

file, your Honor?

The Court: Yes, I think they should be identi-

fied in some way. What is the date?

Mr. Clark: It can be done only by an order of

court and then by the clerk, and I would assist him

in doing that. The 2990-Y, of course, is finished

litigation, excepting as [35] the documents in that

record are useful in some other litigation, such as

this, and this is the only one pending that I have

any knowledge of, so there is no useful purpose

served in the order in which they appear in the

files. If your Honor would permit it, I would un-

dertake to change them in the presence of the clerk
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and we would disassemble the volume and put to-

gether the ones we intend to offer,

I wanted next to offer in connection with the

application for that receiver the affidavits that were

filed in support of the application and the affidavits

filed in opposition to it, and then the order of the

court appointing the receiver. I would take the file

apart with the clerk and put those together and

fasten them together separately so that your Honor

would have them all together.

The Court: You may get in some trouble with

the clerk's office. I might order it done and the

clerk might overrule me.

Mr. Clark: I would take the chance.

The Court: We will take a recess. I will have

Mr. Enstrom find out from the clerk's office if we

can mutilate those volumes.

Mr. Clark: It would be a great convenience.

They are just fastened together.

The Court: Yes, I know, and it is easy to take

them out, but those volumes happen to be perma-

nent records. Whether or [36] not the clerk would

want it changed in any way, I am rather doubtful.

Mr. Clark: I will say this, your Honor. Every-

thing in one of these voliunes will still be in the

volume, but it will be in a different order, that's

all. I am only asking to rearrange the order.

The Court : The clerk may insist on your taking

photostats of them.

Mr. Clark: That is expensive, of course.

The Court: Now, may I ask a question?
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Mr. Clark : Yes, your Honor.

The Court: You have got three volumes there.

You said in the beginning Volume 1 was the judg-

ment roll.

Mr. Clark: Yes.

The Court: Do you mean to say all the litiga-

tion in the entire three volumes occurred after the

judgment?

Mr. Clark : Oh, no, not by any means. As I say,

the order in which they appear in these volumes

isn't important. There were many applications by

the receiver after his appointment for instructions,

and there are affidavits pro and con filed there, and

you find them scattered throughout these three dif-

ferent volumes. The record with reference to the

appointment of the receiver, we find those, however,

all in one volume. Then you find the exhibits upon

the trial, which were very numerous, in two vol-

umes and a half. That is why we [37] have the

four volumes.

The Court: I have found out the best way to

locate a document in these volumes is by the date.

The documents are usually filed by date, and if

you can identify the documents by date, it will be

very simple, that is, the date they were filed, not

the date of the document, but the date of the filing.

Then it will be simple to find them.

Mr. Clark: I am prepared to do that. I know

what a job it is and I want to save your Honor

the time.

The Court: We will take a le5-minute recess,
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and you might go down to the clerk's office with

Mr. Enstrom and discuss it with the clerk. I don't

care what you do, but I don't want to get in trouble

with the clerk. You go down and see what kind of

deal you can work out.

(Recess.)

The Court: You may proceed.

Mr. Clark: Your Honor, we conferred with the

clerk and he leaves it to the court. Whatever the

court desires to have done will be okay.

The Court: If there is no objection, I would

prefer to have all the exhibits put together.

Mr. Clark: That is what I thought.

The Court: And if the clerk doesn't object, I

don't object, so you just take the file to pieces with

the clerk and rearrange the exhibits that you want

the court to consider. [38]

Mr. Clark: Then we will offer them and that

will be done later. We don't need to do this now.

The Witness: Mr. Clark, you asked for this bill

I rendered. I have a carbon copy of that bill. It is

for services from August 1, 1943, to the date of

December 28, 1943, so that would include services

outside the case 2990.

Mr. Clark: We offer this in evidence, then, as

Plaintiff's exhibit next in order. You have no ob-

jection to our using a carbon, Mr. Demoss?

The Witness: No.

The Court: It may be received and marked Ex-

hibit 7.
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The Clerk: So marked.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No. 7.)

Mr. Clark: The clerk calls my attention, in

offering the judgment roll, I refer to certain docu-

ments. It does not appear here as the judgment

roll, but it consists of documents that I enumerated.

Is it agreeable with the court, in view of the fact

that we are going to rearrange the documents con-

sisting of a certain exhibit, that the judgment roll

be given the number it now bears, but I will fasten

together the complaint, the answer, the findings,

the conclusions, and the judgment. Is that satis-

factory to the court?

The Court: It is satisfactory to me. [39]

May I ask Mr. Demoss a question?

Mr. Clark : Indeed, your Honor.

The Court: This statement says August 1, 1943,

to December 28, 1943. In other words, the state-

ment covered only from August to December of

1943?

The Witness: That's right. I said in my direct

testimony I thought it was the 29th. It is the 28th.

The Court: Now, Mr. Clark, do you raise any

question that the services from August 1, 1943, to

December 28, 1943, were unreasonable in any way?

Mr. Clark: Oh, yes, your Honor. We purpose

to show they were services rendered for Mr. Savage

in litigation in which he was the actual party de-

fendant, and the corporation only a nominal party
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defendant and not in there for the purpose of con-

testing anything, so that the court could control

whatever its judgments or orders might be with

reference to the disposition of the stock.

The Court: This action, 2990, that was filed by

Lorraine vs. John E. Savage and Lorraine Cor-

poration, I don't know how Lorraine Corporation

could come into the proceedings without having an

attorney. Maybe they could appear without an

attorney, but I don't know how they could.

Mr. Clark: That is why I said that the greater

includes the lesser, but the corporation need not

have appeared at all. [40]

The Court: But you filed suit against them.

Mr. Clark: I understand that is true, but we

sought no relief against it. We sought no judgment

against the corporation.

The Court: I don't know how you could name

a corporation a party defendant and then say the

corporation had no responsibility, that they don't

have to appear.

Mr. Clark: That is true, because it gives the

court jurisdiction when you serve it to make the

corporation amenable to its orders. For instance,

one thing Judge Yankwich did was compel the im-

pounding of stock books, minute books, corporate

seal, and so forth.

The Court: Let me ask you a question.

Mr. Clark: Yes, your Honor.

The Court: Supposing you represented the cor-

poration and it was named as a party defendant.
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They didn't ask for any relief against the corpora-

tion, or anything like that, but, nevertheless, it was

a party defendant. As a legal representative of that

corporation, don't you think you should be in court

to see what was going to happen ?

Mr. Clark: Not in this action, because no relief

was asked against the corporation. It was simply

a fight as to who owned the stock of the corpora-

tion.

The Court: You might be surprised sometimes

at what happens to litigants that are served and

don't appear in [41] court.

Mr. Clark: That is true, but, your Honor, the

orders of the court could go no further than the

prayer in the pleadings. If any relief were to be

given against this corporation beyond what the

pleadings asked for at the time of service, there

would have to be an amendment. But your Honor

will find a statement by Judge McCormick and a

statement by Judge Yankwich, and a statement by

Mr. Savage, and a statement by Mr. O'Connor, all

of which will be before the court, I take it, before

we finish, and all of them recognize this is a private

quarrel, 2990, between the Lorraines and Mr. Sav-

age, not any quarrel between either one of them

and the corporation.

As Judge Yankwich said, the only object in the

appointment of the receiver was in order that he

might control and retain for the benefit of the win-

ning party in this suit, 2990, the judgment Avhich

he rendered. Of course, a corporation could have
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just filed an answer and said, we appear and sub-

ject ourselves to whatever orders the court may
make, but we have no interest in the litigation,

because it involves only the ownership of stock and

control of the corporation, that's all.

The Court: All right. You may proceed.

Mr. Clark: We offer in evidence, your Honor,

the reporter's transcript of the trial of the action

No. 2990-Y, [42] trial of which was held on the 9th,

10th, 11th, and 15th days of November, 1943.

The Court: Any objection?

Mr. O'Connor: No objection.

The Court: It may be received and marked as

Plaintiff's Exhibit 8.

The Clerk: What is the filing date?

Mr. Clark : February 8, 1944.

The Clerk: So marked, Plaintiff's Exhibit 8.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No. 8.)

Mr. Clark: I direct counsel's attention, your

Honor, to the official file of action No. 503677 in the

Superior Court of Los Angeles County, California,

case entitled Savage vs. Lorraine, et al. Do you

recognize the file?

Mr. O'Connor: Yes.

Mr. Clark: Now I will show it to the witness.

Q. Mr. Demoss, this was an action that was be-

gun on the 10th day of July, 1945, in the Superior

Court in and for the County of Los Angeles, and

I ask you if this is one of the actions to which you

referred and in which you rendered services?
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A. Yes.

Q. Was any portion of the money paid to you

as approved by the resolutions of January 5 and
January 14, 1944, [43] for services rendered in this

action ? A. No.

Q. That is action No. 503677? A. No.

The Court: May I ask a question?

Mr. Clark: Yes, indeed, your Honor.

The Court: Who paid you for your services in

that action?

The Witness: Never billed anybody on that.

Just discovered in making up this account that we
never billed anybody.

The Court: You never billed anybody for serv-

ices in that action?

The Witness: No.

Mr. Clark: Maybe I can get a commission for

having brought the matter to light. It is quite a

bulky file.

Will your Honor bear with me for just one

moment, and I think I can return it to the clerk

of the Superior Court.

The Witness: I might add, Mr. Clark, none of

the disbursements included here had anything to

do with that case, either.

Mr. Clark : Fine. Thank you very much for vol-

unteering that, because I would have been asking

it shortly, if I didn't overlook it. [44]

Your Honor, I would like, subject to a statement

I am about to make, to have this file marked for

identification as the plaintiff's next exhibit. The
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young lady who is here from the office of the

Superior Court must take it back with her tonight,

and then I shall arrange in the morning, if pos-

sible, with the clerk of that court for it to be here

until the case is finished.

The Court : What is the materiality of that file ?

This witness said no part of the money of the Lor-

raine Corporation was used in the defense of that

action.

Mr. Clark : This, your Honor. The bringing and

the prosecution of this action is the subject of

inquiries and statements by the court, and so forth,

in this action No. 2990. I am not offering now any

portion of it in evidence. I am simply asking to

have it marked for identification, and then if later

on I pick out portions I think are material

The Court: May I suggest this to you?

Mr. Clark: Certainly, your Honor.

The Court: Maybe Mr. O'Connor will stipulate

that in an argument or in the event any briefs are

filed, you can refer to the documents in that file

and use them in the argument or briefs.

Mr. Clark : That is a fine suggestion.

The Court: And not have the entire file ad-

mitted in evidence. [45]

Mr. Clark: I hope that is acceptable.

Mr. O'Connor: So stipulated.

The Court: You don't have to keep it here, be-

cause I know what the clerks feel about these

records. They don't want them over here under

any circumstances.
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Mr. Clark : And that goes for the records of this

court over there, too, I suppose.

The Court: That's right. If there is anything

material in that file, I suppose it can be used by

either party. Personally, I don't know whether

there is or not.

Mr. Clark: I now hand to coimsel for the de-

fendant official file in the Superior Court of this

County in action No. 485317.

Q. I now show it to the witness and direct your

attention to the fact, Mr. Demoss, that this was

an action begun on May 10, 1943, in the Superior

Court. I ask whether or not any of the money paid

to you or which you received that was paid by the

corporation under the resolutions of January 5 and

January 14, 1944, were for services rendered by

you in this action? A. No, they were not.

Mr. Clark: That's fine.

The Court: May I have the title of this action?

Mr. Clark: Yes, your Honor. It is David G.

Lorraine, plaintiff, vs. John E. Savage, [46] de-

fendant.

The Court: What was the title of the other

action ?

Mr. Clark: The other action, your Honor, was

John E. Savage vs. David G. Lorraine and others,

including his w^ife and myself and Mr. Baash, the

receiver in 2990, and John Doe Corporation.

Does that answer your Honor's question?

The Court: Yes. The same stipulation can be
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made with regard to this file that was made in the

other file?

Mr. O'Connor: So stipulated.

Mr. Clark: Thank you, your Honor. We appre-

ciate that very much.

Q. Were your services in either of the actions

last referred to, which were brought in the Superior

Court, compensated for by the moneys paid by Mr.

Savage, which aggregated some $8,000 or about $100

less than the moneys paid by the corporation?

A. No. It is entirely separate from that. Mr.

Savage paid $1,500 himself, and that is not included

in the account.

Mr. Clark: We offer in evidence the minutes of

the meeting of the board of directors of the Lor-

raine Corporation held on June 25, 1942. That, I

may say, are the minutes of the meeting where Mr.

Savage was first made a member of the board of

directors and was made president of the corpora-

tion. It was the inception of his contact [47]

with it.

The Court: It may be received and marked

Plaintiff's Exhibit 9.

The Clerk: So marked.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No. 9.)

Mr. Clark: We now offer in evidence the min-

utes of a meeting of the stockholders of Lorraine

Corporation held on the 25th day of May, 1943.

That is the meeting, Mr. O'Connor, where Mr.
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Savage and Mr. Demoss and Mr. Wagner were

elected directors of the corporation.

Mr. O'Connor: Is that June or is that May?
Mr. Clark: That is May 25.

The Court: It may be admitted and marked

Plaintiff's Exhibit No. 10.

The Clerk: So marked.

(The document referred to was received in

evidence and marked Plainti:ff's Exhibit No.

10.)

Mr. Clark: We now offer in evidence the min-

utes of the meeting of the board of directors of that

corporation held on the same day following the

stockholders' meeting.

Mr. O'Connor: No objection.

The Court: They may be received and marked

Exhibit No. 11.

The Clerk: So marked, Exhibit 11. [48]

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

11.)

The Clerk : Is that from Exhibit 2 ?

Mr. Clark: Yes, all except the one of 1942 is

in that volume.

The Court: Then make Exhibit 10 Exhibit 2-C

and 11 will be 2-D.

Mr. Clark: Then will No. 9 be marked some-

thing else?

The Court: Exhibit 9 would be 1-A, Exhibit 10

would be 2-C, and Exhibit 11 would be 2-D.
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The Clerk: So marked.

(The documents referred to were thereupon

marked Plaintife's Exhibits 1-A, 2-C and 2-D.)

PLAINTIFF'S EXHIBIT No. 2-D

The Lorraine Corporation

Minutes of First Meeting of Directors

The first meeting of the newly elected directors

of The Lorraine Corporation was held at the office

of the corporation, at No. 11510 Alameda Street,

in Lynwood, Los Angeles County, California, on

the 25th day of May, 1943, at three o'clock in the

afternoon, pursuant to waiver of notice.

The meeting was called to order by Mr. John E.

Savage, the president of the corporation. Mr. Earl

C. Demoss was appointed to act as secretary of the

meeting.

There were present:

Messrs. John E. Savage and Earl C. Demoss be-

ing a majority of the directors of the corporation.

The Secretary presented a written waiver of no-

tice of the time and place of the meeting which

was, upon motion duly made and second and by

the affirmative vote of all present unanimously

ordered to be filed.

The nomination of Mr. John E. Savage to be

president of the corporation was duly made and

seconded. No other nominations having been made.

i
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a vote by ballot was taken, and the secretary re-

ported that Mr. Savage had received all the votes

cast, and he was therefore declared to be duly

elected president of the corporation.

The nomination of Mr. Charles D. Wagner to be

vice-president of the corporation was duly made

and seconded. No other nominations having been

made, a vote by ballot was taken, and the secretary

reported that Mr. Wagner had received all the

votes cast, and he was thereupon declared to be

duly elected vice-president of the corporation.

The nomination of Mr. Earl C. Demoss to be

secretary of the corporation was duly made and

seconded. No other nominations having been made,

a vote by ballot was taken, and the secretary re-

ported that Mr. Demoss had received all the votes

cast, and he was thereupon declared to be duly

elected secretary of the corporation.

The nomination of Mr. Earl C. Demoss to be

treasurer of the corporation was duly made and

seconded. No other nominations having been made,

a vote by ballot was taken, and the secretary re-

ported that Mr. Demoss had received all the votes

cast, and he was thereupon declared to be duly elected

treasurer of the corporation.

Upon motion duly made and seconded and by the

affirmative vote of all present, it was unanimously

resolved that the salary of the president of the

corporation be fixed at $750.00 per month during

such months as the business of the corporation

amounts to less than $50,000.00 per month ; that his
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salary be fixed at $1,000.00 per month during such

months as the business of the corporation amounts

to $50,000.00 and up to $75,000.00 per month ; that

his salary be fixed at $1,250.00 per month during

such months as the business of the corporation

amounts to $75,000.00 and up to $100,000.00 per

month ; and that his salary be fixed at $1,500.00 per

month during such months as the business of the

corporation amounts to $100,000.00 per month or

over.

Upon motion duly made and seconded and by

the affirmative vote of all present, it was unan-

imously

Resolved, That this corporation open an account

or accounts with the Security First National Bank

of Los Angeles, and that until such authority is

revoked by Sealed Notification to said Bank of

such action by the Board of Directors of this cor-

poration, John E. Savage, President, and A. Harris,

Auditor of this corporation be and they are au-

thorized acting together to execute checks and

other items for and on behalf of this corporation.

Resolved, Further, that this corporation hereby

agrees to the conditions presented in the Pass Book

issued in connection with the account with the Se-

curity First National Bank of Los Angeles, and to

the Bylaws and rules of said Bank, as to all de-

posits and withdrawals made on said account and

as to other transactions with said Bank.

Upon motion duly made and seconded and by

the affirmative vote of all present, it was unani-
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mously resolved that David Gr. Lorraine and Sara

R. Lorraine be discharged from the employment by

this corporation, that the salary of David G. Lor-

raine as previously fixed by the Board of Directors

of this corporation be credited to his account up

to May 31, 1943, and that the wages of Sara R.

Lorraine be credited to her account up to May 29,

1943, and that the president of this corporation

be and he hereby is authorized and directed to

notify David G. Lorraine and Sara R. Lorraine

that they are discharged from their employment

by this corporation.

There being no further business before the meet-

ing, it was, upon motion duly made and seconded

and by the affirmative vote of all present, unani-

mously resolved that the meeting adjourn.

[Seal] /s/ EARL C. DEMOSS,
Secretary.

/s/ JOHN E. SAVAGE,
President.

Admitted in evidence October 4, 1951.

Mr. Clark: We now offer in evidence minutes

of a meeting of the board of directors of Lorraine

Corporation held on the 24th day of August, 1943,

and that is in book 2.

The Court: Is that board of directors?

Mr. Clark : Yes, your Honor.

The Court: That will be marked Exhibit 2-E.

The Clerk: So marked.
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(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

2-E.)

Mr. Clark: I now offer in evidence the minutes

of a meeting of the board of directors of Lorraine

Corporation held October 20, 1943, and that ap-

pears in book 2. [49]

The Court: It will be received and marked Ex-

hibit 2-F.

The Clerk: So marked.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

2-F.)

Mr. Clark: We now offer in evidence the min-

utes of a meeting of the stockholders of the Lor-

raine Corporation held on the 19th day of Decem-

ber, 1944.

The Court: In book 2?

Mr. Clark : Book 2, your Honor.

The Court: It may be received and marked Ex-

hibit G, 2-a.

The Clerk: So marked, Plaintiff's Exhibit 2-G.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

2-G.)

Mr. Clark: We now offer in evidence the re-

porter's official transcript of the proceedings in

2990-Y before Judge Yankwich on January 6, 1944.

The Court: It may be received and marked Ex-
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hibit 9. What is the date of the reporter's tran-

script ?

Mr. Clark: January 6, 1944.

The Clerk: So marked, Plaintiff's Exhibit 9.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No. 9.)

PLAINTIFF'S EXHIBIT No. 9

In the District Court of the United States, for

the Southern District of California, Central

Division

No. 2990-Y-Civil

Hon. Leon R. Yankwich, Judge Presiding.

DAVID a. LORRAINE,
Plaintiff,

vs.

JOHN E. SAVAGE and THE LORRAINE COR-
PORATION,

Defendants.

REPORTER'S TRANSCRIPT OF TESTI-
MONY AND PROCEEDINGS ON MOTION
OF PLAINTIFF FOR AN ACCOUNTING

Appearances

:

OLIVER O. CLARK, ESQ., and

ROBERT A. SMITH, ESQ.,

For Plaintiff.
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EARL C. DEMOSS, ESQ., and

A. J. O'CONNOR, ESQ.,

For Defendants.

* * *

A. I know of an item that should be on the

books, and I have been instructed to place it on

the books before the close of the year, totaling

some $7,000 for services rendered from, I believe,

May, 1942—well, early in the first part of 1942 up

until May, 1943.

Q. That item does not represent any money ad-

vanced by Mr. Savage to the corporation but rep-

resents a claim which he makes for his compensa-

tion for his services to the corporation during the

period to which you have testified?

A. That is correct.

* * *

Q. When first was the subject of that item men-

tioned to you?

A. Oh, I couldn't exactly state the date.

Q. Approximately.

A. Oh, approximately 30 days or maybe 45 days

ago because we were contemplating the closing of our

books of 1943 by December 1st.

* * *

Q. And it leaves as of this time, assuming that

those advances were all by Mr. Savage, an indebted-

ness to him by the corporation of how much ?

A. The indebtedness right at the moment to Mr.

Savage ?



The Lorraine Corporation 115

(Testimony of Earl C. Demoss.)

Q. Yes. A. On notes alone?

Q. Everything excepting a salary compensation.

A. $40,542.50.

Q. Does that include any computation of inter-

est on any of the advances made by Mr. Savage from

Junes, 1942, to date?

A. Yes; this includes an accrual of interest of

$465 up to yesterday.
;

* * *

The Court : I think we ought to have further in-

formation in regard to that salary, gentlemen.

* * *

Q. (By Mr. O'Connor) : Mr. Harris, as to this

item of $40,542.50 advanced by Mr. Savage to The

Lorraine Corporation as of January 5, 1944, does

that contain the claim of Mr. Savage for services

rendered in the sum of some $7,000 %

A. No ; it does not.

The Court: Does that appear as a further obli-

gation over and above this %

A. That is correct.

The Court : As allowed as of that date *?

A. That is correct.

* * *

The Court : Yes. I am sorry. I thought that was

a part of it and it was my error. And therefore any

observations I made on that were not grounded on

fact. So we can leave the determination of the value

of the claim for a future date.
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The Court: The salary claim. Leave it there as

a claim for whatever it is worth and Mr. Savage

at the proper time can sue on it as a claim or on a

quantum meruit.

Mr. O'Connor: Is that in the nature of an order

that the claim should not be paid which was referred

to?

The Court: I am not making a definite order. I

am merely stating that is my view. But, if you want

it as a direction, I will say I will direct the officers

of the corporation not to pay that claim at the pres-

ent time. In other words, I am leaving things as

they are. I don't say yes and I don't say no. I don't

say you can't convince me that the services are not

worth that much. I say that there might be some-

thing to sustain the order on account of the cir-

cumstances

Admitted in evidence October 4, 1951.

Mr. Clark: We now offer in evidence the re-

porter's transcript in action 2990-Y before Judge

Yankwich on January [50] 26, 1944.

The Court : It may be received and marked Ex-

hibit No. 10.

The Clerk: So marked, Plaintiff's Exhibit 10.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

10.)

Mr. Clark: I now offer in evidence reporter's
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transcript of proceedings in 2990-Y before Judge

Yankwich on November 15, 1943.

The Court: It may be received and marked as

Exhibit 11.

The Clerk : So marked.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

11.)

Mr. Clark : We now offer in evidence reporter 's

transcript of proceedings in 2990-Y before Judge

Yankwich on July 14, 1945.

The Court: It may be received and marked as

Exhibit No. 12.

The Clerk: So marked, Plaintiff's Exhibit 12.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

12.)

Mr. Clark: We now offer in evidence reporter's

transcript of proceedings in 2990-Y before Judge

Yankwich on May 8, 1944. [51]

The Court: It may be received and marked Ex-

hibit 13.

The Clerk : So marked.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

13.)

Mr. Clark : Under the arrangement we are pro-

posing to follow, your Honor, and in simplification

of the marking of them as an exhibit, we now offer
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as a single exhibit, as plaintiff's exhibit next in

order, the proceedings beginning with the filing of

an application for the appointment of a receiver of

the Lorraine Corporation following judgment of No-

vember 30, 1943, and the affidavits in support and

in opposition thereto, and the order of the court in

reference thereto, so that the entire proceedings will

be in one exhibit, if that is agreeable to the court.

The Court: They may be received and marked

Exhibit 14.

The Clerk : So marked.

(The documents referred to were received in

evidence and marked Plaintiff's Exhibit No.

14.)

PLAINTIFF'S EXHIBIT No. 14

'' Schedule One"

The Lorraine Corporation

Assets as of January 20, 1944
Current Assets

Security-First National Bank.... $ 7,768.49

Cash 50.00

Accounts Receivable 84,399.20

Advance to Employees 265.54

Inventories

:

Raw Material $ 5,980.57

Work in Process 28,556.97

Shop Supplies 213.82

Finished Goods 10,868.44

45,619.80

Total Current Assets $ 138,103.(
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Plaintife's Exhibit No. 14—(Continued)

Fixed Assets

Real Estate $123,536.44

Buildings $ 43,859.46

Less : Reserve for Depreciation 35,063.88

8,795.58

Machinery and Equipment $115,119.94

Less: Reserve for

Depreciation $54,716.60

Reserve for

Amortization .. 10,757.17

Furniture and Fixtures $ 6,490.72

Less : Reserve for Depreciation 4,137.42

65,473.77

49,646.17

Automobile Equipment $ 2,887.69

Less : Reserve for Depreciation 1,205.35

Patterns, Dies and Jigs $ 2,244.00

Less: Reserve for Depreciation 1,823.93

Tools $ 12,973.21

Less: Reserve for Depreciation 6,924.30

2,353.30

1,682.34

420.07

6,048.91

Total Fixed Assets 192,482.81

Repaid Charges

Insurance $ 230.60

Deposits 69.00

Miscellaneous Payments 79.82

Prepaid 1944 Calif. Franchise
Tax 3,564.93

Total Prepaid Charges .... 3,944.35



120 John E. Savage vs.

(Testimony of Earl C. Demoss.)

Plaintiff's Exhibit No. 14— (Continued)

Other Assets

D. G. Lorraine $ 1,279.88

Stock in Other Companies 1,316.85

Patents $733,157.02

Less: Keserve for Depreciation 48,948.95

684,208.07

Total Other Assets 686,804.80

Total Assets $1,021,334.99

^^ Schedule Two'^

Receipts

From January 20 to March 10, 1944

Date Name Amount
Jan. 22 Standard Oil Company $ 543.62

23 Douglas Aircraft Company 6,979.50

24 Factory "A," Lockheed Aircraft 204.04

24 Factory "A," Lockheed Aircraft 60.58

24 Bendix Aviation 40.96

24 General Petroleum Corporation 101.48

27 Douglas Aircraft Company 20,000.00

27 Bendix Aviation 1,131.21

31 Factory ''A," Lockheed Aircraft 47.60

31 Factory ''A," Lockheed Aircraft 84.14

31 Factory ''A," Lockheed Aircraft 85.00

31 Bethlehem Steel Corp 1,164.24

31 Bethlehem Steel Corp 1,061.24

31 California Arabian 22.27

31 Deckard Manufacturing Co 2.12

Feb. 1 Lockheed Aircraft, Factory "A" 207.10

1 Signal Oil 50.00

1 Helen Clemmons 3.80

1 Factory ''A," Lockheed Aircraft 85.00

2 Factory ''A," Lockheed Aircraft 192.90

2 General Petroleum 99.90

10 Factory "A," Lockheed Aircraft 42.07

10 Cash—sale of truck 185.00
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Plaintiff's Exhibit No. 14— (Continued)

Date Name Amount
Feb. 10 Standard Oil Company $ 7.60

10 Shell Oil Company 59.65

10 Belridge Oil Company 2,015.81

10 Clarke Arrow Hydraulics 1,117.96

10 Howard Supply Co 67.91

10 The Fluor Corp 49.73

10 Fruehauf Trailer Co 321.03

14 Seven Seas Mercantile 910.20

14 California Arabian 2.27

14 National Supply Co 9.36

14 Factory " A, " Lockheed Aircraft 26.09

14 Muskogee Iron Works 17.80

16 Bethlehem Steel 1,108.78

16 Factory "A," Lockheed Aircraft 1.62

17 California Arabian 371.25

17 R. & L. Supply Co 66.15

17 North American Aviation 11.94

17 Harold H. Struber 5.42

18 Continental Oil Co 15.59

18 Shell Oil Co 25.12

18 Factory '

' A, " Lockheed Aircraft 42.07

18 Factory '

' A, " Lockheed Aircraft 42.07

18 Clarke Arrow Hydraulics 3,000.00

18 G. R. Magnuson 12.00

18 D. G. Lorraine 355.00

21 L. F. Baash 7,000.00

21 Shell Oil Co 78.14

23 Bendix Aviation 1,287.63

23 Douglas Aircraft 4,903.19

23 Pryne & Co 19.22

23 Wollner Oil Co 15.75

23 Factory ''A," Lockheed Aircraft 42.50

Feb. 23 Vega Aircraft 112.26

23 Factory ''A," Lockheed Aircraft 63.11

23 Deckard Manufacturing Co 34.06

25 Standard Oil Co 489.56

27 Interstate Aircraft 605.65

27 Wniiam H. Cree 35.00
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Plaintiff's Exhibit No. 14— (Continued)

Date Name Amount
Feb. 27 North American Aviation $ 43.78

28 Lockheed Aircraft, Factory ''A" 109.79

Mar. 1 Bethlehem Steel 1,212.75

3 Signal Oil Co 50.00

3 Douglas Aircraft Co 6,932.97

6 Douglas Aircraft Co 2,326.50

8 Factory "A," Lockheed Aircraft 151.35

10 Fruehauf Trailer Co 1,454.68

10 Continental Oil Co 107.72

10 Shell Oil Co 101.48

10 Factory ''A," Lockheed Aircraft 212.75

10 State Board of Equalization returned voided
check 9.22

$69,455.25
Disbursements

From January 20 to March 10, 1944

Date Name Amount
Jan. 18 Petty Cash $ 49.81

18 U. S. Corporation 4.00

19 E. L. Rhodes 25.18

19 Archie Lotsteich 10.00

19 Security First National Bank 318.75

21 Kenneth Mays 17.50

24 George Alcalay 33.32

24 Southwest Key Service 15.61

25 Marie Post 25.00

26 Interstate Aircraft 24.19

27 James McGee 18.75

27 L. F. Baash* 15,846.32

27 Security 1st Nat 'IBank 262.50

28 U. S. Collector of Internal Revenue 1,073.18

28 California Department of Employment 1,986.14

28 Collector of Internal Revenue 160.98

29 Asbury Transportation .55

29 Collector of Internal Revenue 500.00

29 R. M. Coin 20.52

•This item represents cashiers check tendered to John E. Savage.



The Lorraine Corporation 123

(Testimony of Earl C. Demoss.)

Plaintiff's Exhibit No. 14— (Continued)

Date Name Amount
Feb. 1 L. A. Oil & Grease $ 133.37

1 R. M. Goin 50.00

2 Southern Calif. Gas 93.11

2 Southern Calif. Telephone 118.78

2 Water Service 12.59

2 Department of Motor Vehicles 46.00

3 Petty Cash 38.40

4 Security First Nat 'IBank 412.50

4 Ames Lightning Labs 36.90

4 Builtright Venetian Blind 58.63

4 Gertrude Tausan 11.25

8 American Wholesale 66.03

8 Almquist Bros 307.87

8 Arrow Plating 198.40

8 Acme Saw Works 2.80

8 Coast Centerless Grinding 778.39

8 California Steel Co 22.50

8 Consolidated Steel 1,020.80

8 Cook Heating Corp 52.50

8 California Well Tool 317.76

8 California Steel 27.50

8 Crane Co 251.26

8 Carsons 5.64

8 Cook Heating Treating 3.25

8 Defense Identification 4.87

8 Ducommon Supply 246.03

8 Dreher Tire & Auto 76.20

8 Fisher Governor 1,816.85

8 Fry Industrial 111.61

8 Finkelsteins 4.80

8 Ferro-Spec 17.36

8 Fafner Inc 2.06

8 Gauge Specialty 10.30

8 Grinnel Co 3.91

8 Golden State Supply 16.13

8 Gilman & Gilman 3.50

8 Home Oxygen 108.14

8 Howard Supply 9.77
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Plaintiff's Exhibit No. 14— (Continued)

Date Name Amount
Feb. 8 Harris Bros $ 18.45

8 John Hancock Insurance 746.13

8 Earl M. Jorgenson 296.53

8 Jones Lumber 248.65

8 Kinney Iron Works 2,452.87

8 Kinney Nameplate 14.90

8 Keystone Tool & Supply 19.44

8 L. A. Boiler 623.95

8 L. A. Chemical 11.99

8 L. A. Daily Journal 52.80

8 W. R. Ladewig 16.00

8 L. A. Oil & Grease 214.01

8 Martin Iron Works 236.52

8 Moore Machinery 168.72

8 O 'Connor Electrical Plating 124.63

8 Pratt & Whitney 36.90

8 Progressive Electric 3.75

8 Prentice Hall Inc 12.92

8 Petroleum Equipment 186.31

8 Rawlins Bros. Inc 1.55

8 Hobart W. Rude 24.80

8 The Republic Supply Co 48.09

8 State Steel Products 27.00

8 Standard Oil Company 27.74

8 Standard Oil Company 6.71

8 Southern California Edison 112.06

8 Union Hardware 24.04

8 Underwood EUiott 10.22

8 Vernon Lightning .77

8 Vernon Stationery 25.33

8 Stone Tool Corporation 2.90

8 Western Belting Equipment 11.64

8 Westlectric Castings 424.99

8 Warner and Swasey 345.94

8 Western Gasket and Packing 116.62

8 Zellerbach Paper Company 24.93

8 H. Wotkyns 17.35

9 Robert M. Goin 42.07
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Plaintife's Exhibit No. 14—(Continued)

Date Name Amount .

Feb. 9 Security First National Bank $ 300.00

10 Security First National Bank 2,371.75

11 Mrs. Clara Ridings 8.75

15 Dalton Cross 4.94

15 Wm. Maltby 12.66

17 Ed. N. Smith 26.00

17 Security First National Bank 337.50

17 Southern California Edison 124.40

21 Security First National Bank 831.87

21 Minneapolis Security 119.25

23 Southern Pacific Company 23.66

23 A. Harris 9.20

23 Evelyn Fichman 3.06

23 Security First National Bank 356.25

25 Marie Post 20.00

25 American Society of Engineers 1.25

29 Collector of Internal Revenue 500.00

Mar. 1 Robert M. Coin 31.22

2 Security First National Bank 243.75

2 Southern California Telephone 123.22

3 Southern California Gas 99.01

3 Water Service 8.81

3 H. Wotkyns 67.10

6 Pacific Railway 61.60

6 Earl Hunter 3.75

6 Petty Cash 32.11

6 H. Wotkyns 13.67

7 Security First National Bank 225.00

8 Security First National Bank 3,226.98

$42,857.04
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Plaintiff's Exhibit No. 14— (Continued)

Payrolls

January 20 through March 10, 1944

Date Amount
Jan. 21 $ 3,804.53

Jan. 28 3,766.33

Feb. 4 3,998.63

Feb. 11 3,855.05

Feb. 18 4,079.12

Feb. 25 3,710.52

Mar. 3 4,032.92

Mar. 10 3,612.43

$30,859.53 $30,859.53

$73,716.57

"Schedule Three''

The Lorraine Corporation
Liabilities as of January 20, 1944

Current Liabilities

Accounts Payable (detailed statement
attached) $14,445.41

Contracts (conditional sales) 1,050.08

Notes Payable—John E. Savage 40,869.54

Total Current Liabilities $56,365.03

Accrued Items Payable
Accrued Wages $ 3,140.59

Accrued Taxes 646.05

Social Security Taxes—Employer $229.01

Social Security Taxes—Employee 579.67

$ 808.68

Sales Taxes 53.38

Accrued Insurance 896.41

Accrued Interest 14.50

Accrued Royalties 29.36

Interest on Prior Year Federal Income Tax 4,419.10

Withholding Tax 1,267.91

Reserve for 1943 Federal Income Taxes 27,098.64

Accrued Taxes Payable

—

1944 Calif. Franchise Tax 3,564.93

Total Accrued Items Payable 41,939.5&

Contingent Claims
Claim of John E. Savage for Salary January 1

to January 20, 1944, not determined
Total Liabilities $98,304.58
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Plaintiff's Exhibit No. 14— (Continued)

The Lorraine Corporation

Accounts Payable
January 20, 1944

Name and Address Amount
Almquist Brothers & Viets, 2300 East 49th St., L. A $ 142.97

American Wholesale Hardware, 1500-1530 W, Anaheim,
L. B 67.38

Arrow Plating Co., 713 E. 61st, L. A. 1 83.20

Acme Saw Works, 6213 Avalon Blvd., L. A 2.80

Crane Company, 321 E. 3rd St., L. A. 54 248.87

California Springs Co., 1746 S. Los Angeles, L. A. 15.. 22.50

Consolidated Steel Corp., P. O. 6880 E. Los Angeles,

L. A. 22 1,020.80

Coast Centerless Grinding Co., 761 East Slauson,

L. A. 22 376.50

California Steel Treating Co., 2850 E. Washington,
L. A. 23 27.78

Ducommon Metals and Supply, 4890 S. Alameda,
L. A. 54 219.46

Fafnir Bearing Inc., New Britain, Conn 2.10

Ferro-Spec. Laboratories, 727 E. Washington, L. A. 21.. 17.36

Frey Industrial Supply Co., 3828 Santa Fe Ave.,

L. A. 11 103.82

Garrett Supply Co., 3844 Santa Fe Avenue, L. A. 11.... 7.80

Golden State Supply Co., 514-516 W. Olympic, L. A. 15 16.45

Grinnell Co., 520 Mateo St., L. A. 13 3.91

Harris Bros. Hardware Co., 264 So. Main, L. A. 12 .... 18.45

Howard Supply Co., 5125 Santa Fe Ave., L. A 9.96

John Hancock Mutual Life, Boston, Mass 364.41

Home Oxygen Co., 2074 Laura Ave., Huntington Park.. 26.37

Jones Lumber Co., 10761 S. Alameda, L. A 208.33

Earle M. Jorgenson Co., 10510 S. Alameda, L. A 155.66

Keystone Tool and Supply, 7720-22 Marie Ave., L. A. 1 15.43

Kinney Iron Works, 2525 E. 49th St., L. A 430.80

Los Angeles Boiler Works, Box 30371 Terminal Annex,
L. A 623.95

Los Angeles Daily Journal, 121 N. Broadway, L. A. 14.. 52.80

Los Angeles Chemical Co., 1960 Santa Fe Ave.,

L. A. 21 11.99

Martin Iron Works, Box 2857, Terminal Annex, L. A... 95.03
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Plaintiff's Exhibit No. 14— (Continued)

Name and Address Amount
Moore Machinery, P. 0. 427 Vernon Branch, L. A $ 4^.96

Machiuiist Tool & Supply Co., 3690 Santa Fe Ave.,

L. A. 11 12.38

O'Connor Electro-Plating Corp., 922-930 East Pico,

L. A 72.80

Prentice-Hall, Inc., 70 Fifth Ave., N. Y. 11 12.92

Petroleum Equipment Co., 2800 S. Alameda, L, A 190.11

Pratt and Whitney, West Hartford, Conn 36.90

Hobart W. Rude, 3953 Whiteside St., L. A 10.50

The Republic Supply Co., 2122 E. 7th St., L. A 49.07

Standard Oil Co. of Calif., 603 W. Olympic Blvd., L.A. *17.48

Standard Oil Co. of Calif., El Segundo, California.— 6.71

Underwood Elliott Fisher, One Park Ave., N. Y. City.. 4.65

Union Hardware & Metal Co., P. 0. Box 3070 Terminal
Annex, L. A 11.25

Vernon Stationery & Printing, 5212 Santa Fe Ave.,

L. A 15.79

Vernon Lightning Blueprint, 5300 Santa Fe Ave.,

L. A .77

Westlectric Castings, Inc., 2040 S. Camfield, L. A. 22.... 256.29

Warner & Swasey Co., 5701 Carnegie Ave., Cleveland.. 71.24

Zellerbach Paper Co., 3000 E. 12th, L. A 1.70

Los Angeles Oil & Grease Co., 1333 Willow St., L. A... 133.37

Asbury Transportation, 4908 South Alameda .55

Interstate Aircraft & Engineering Corp., 3443 Wilshire
Blvd., L. A 24.19

Marie Rosenaver Post, c/o Lorraine Corp., 115th &
Alameda Sts 25.00

George Alcalay, 108 North Sycamore, Hollywood 33.32

South Key Service, 8814 Long Beach, South Gate 15.61

Lyon & Lyon, 811 West Seventh, L. A 1,406.93

John Linwood Harris, 1200 Citizens National Bank,
L. A 500.00

John E. Savage 7,150.00

$14,445.41

Admitted in evidence October 4, 1951.

*Appears in red on original.
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Mr, Clark: We offer as the plaintiff's next ex-

hibit—it is understood, of course, all of these docu-

ments we are offering are a part of the official

record of this court in 2990, originally M and later Y.

We now offer separately—withdraw that, Mr. Re-

porter, and let's do this.

I would like, with reference to the evidence [52]

we have offered in respect of the application for

the appointment of a receiver pendente lite to offer

and have received as one exhibit the application, the

affidavits in support and in opposition thereof, and

the order of the court and the transcript of the pro-

ceedings, some of which are now in evidence, but

may they be consolidated into one exhibit %

The Court: They can, if you can straighten it

out with the clerk.

The Clerk: That is Exhibit 3, your Honor, al-

ready received in evidence.

The Court: Don't you think you are complicat-

ing matters by now trying to change the exhibits?

Mr. Clark: I didn't want to change the number,

but I wanted to add the application itself and the

affidavits in support and in opposition thereto as

a part of that which is now Exhibit No. 3, making

it a part of it.

The Court: I have no objection if the clerk can

keep it straight.

Mr. Clark: I will talk with him, and if I have

gotten it bawled up, we will straighten it out, your

Honor.

Is that all right with you, Mr. Clerk ?

The Clerk: Yes.
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Mr. O'Connor: For my information, Mr. Clark,

will that make Exhibit 14 part of Exhibit 3 now ?

Mr. Clark : What is 14 ? [53]

Mr. O'Connor: The ones in opposition to and in

support of the application.

The Clerk: 14 are the proceedings beginning

with the application for appointment of receiver

following the judgment.

Mr. Clark: That was in December, you see, No-

vember, 1943, and the application for the appoint-

ment of receiver which is comprehended in the de-

cision of Judge McCormick, which is Exhibit No.

3, was much earlier in the year. It is simply con-

solidating all the moving papers on that in the one

exhibit.

The Court: Mr. Clark, the bailiff tells me we

have a verdict in another matter. It is nearly 4:00

o'clock and it may be the wise thing to stop now
for the day. You have got a lot of extracurricular

work to do in getting these exhibits straightened out.

The Clerk: Is this last exhibit to be Exhibit 15

in connection with the receiver, your Honor?

The Court: Exhibit 15 may be marked and re-

ceived in evidence.

The Clerk : So marked, Exhibit 15.

(The document referred to was received in

evidence and marked Plaintiff's Exhibit No.

15.)

The Court: We will now recess this case until

10 :00 'clock in the morning.

(Thereupon, a recess was taken to 10 :00 a.m.,

Friday, October 5, 1951.) [54]
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October 5, 1951, 10:00 A.M.

The Clerk : No. 5014-HW, Lorraine Corporation

vs. John E. Savage, et al., further trial.

Mr. O 'Connor : Ready for the defendants.

Mr. Clark: Ready.

E. C. DEMOSS
the witness on the stand at the time of adjournment,

having been previously duly sworn, resumed the

stand and testified further as follows

:

Mr. Clark : No further questions of Mr. Demoss,

your Honor.

Mr. O'Connor: Just a few questions, may it

please the court.

The Court : You may proceed.

Cross-Examination

By Mr. O'Connor:

Q. Mr. Demoss, I think you stated that for this

$2,300, you did some work separate and independent

from this case of Lorraine against John E. Savage

and the Lorraine Corporation. A. Yes.

Q. Can you give the court some idea of what

those services [55] consisted?

A. Well, the main part of it was in December

of 1943. The judgment was signed, I believe, No-

vember 30, 1943, and that same day Mr. Harris told

me that they hadn't collected the money from Doug-

las, and Douglas owed them some $67,000, as I recall

it. So I started to collect it, and I spent the whole

month at it, and I got nothing.
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I think that Mr. Clark put in evidence yesterday

our affidavit opposing the receiver, and if that is

true, it is all set out in that affidavit.

The Court; The money you collected, was that

for the corporation?

The Witness: Oh, yes, for goods sold and de-

livered. They had no contracts with Douglas, and

Douglas wouldn't pay, and I went out to see them,

and the man in the purchasing department said they

didn't know why I wasn't paid, that they had

okayed the payment.

Then I went to the lawyer and finally to the Air

Force, and I went to Mr. Clark, and I tried to go

to the attorney for Douglas, Mr. Elliott, who was

also the attorney for Mr. Lorraine in this case, and

I never could get a conference with Mr. Elliott.

But the upshot was we didn't get the $64,000, and

that put us in a position where the first of January

we only had about $5,000 in the treasury, with a pay-

roll considerably [56] more than that.

Q. (By Mr. O'Connor) : You were not able to

meet your current expenses ?

A. No. Mr. Savage had to put up $25,000 more.

Q. Did he want to make this loan ?

A. No. He said if the judge appointed a re-

ceiver, he would lose it.

Q. But he finally did?

A. Yes. We finally arranged to give him a mort-

gage on it, and I assured him that the receiver

would respect the mortgage, and that is the mort-

gage that this suit was brought on. It has since been

paid.
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Q. You say Mr. Elliott at the time you were seek-

ing to talk to him was the general counsel for

Douglas ? A. Yes.

Q. Is that the same Mr. Elliott that represented

Mr. Lorraine in this litigation %

A. The same man.

Q. Did you make any attempt to get the $25,000

or any money from any other financial institution?

A. I didn't, but Mr. Harris did. He is the office

manager. They went to the bank and the bank said

no, they wouldn't loan him any more money with a

motion for receivership pending.

Q. Wlien you were serving as a director, Mr.

Demoss, [57] were you merely following out the re-

quests of Mr. Savage %

A. No. I got on the board through Mr. Cobb,

really, and I had his proxy for 50,000 shares, and

when they elected directors, they re-elected Mr.

Savage and Mr. Wagner, and then Mr. Cobb and

Mr. Savage agreed I should be the third man. But

in addition to Mr. Cobb, there were a dozen more

outside stockholders. Somebody had to look after

them.

Q. Mr. Cobb had formerly been president of the

company? A. Yes.

Q. And what was his salary ?

A. $500 a month.

Q. When Mr. Savage was elected in his place,

did that salary continue? A. It wasn't paid.

Q. But he did his work % A. Yes.
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Q. So that he didn't take any more than Mr.

Cobb did in that office 1 A. No.

Q. Mr. Demoss, I hand you here a statement

A. With the exception, Mr. O'Connor, Mr. Sav-

age was to get expense money of $150 a month.

Mr. Clark : I couldn't hear that.

The Witness: Mr. Savage was to get expense

money of [58] $150 a month in addition to the $500,

and I don't know whether Mr. Cobb got expense

money or not.

Q. (By Mr. O'Connor) : I hand you here a

statement of the capital stock and who owned it of

the Lorraine Corporation, which I have handed

counsel for the plaintiff here. Is that correct?

A. Yes. I think this is the situation about the

first of June, 1942.

Q. And it continued? There was no substantial

change there, as far as you know ?

A. No. I know there was one change after I be-

came secretary, but the 11 months before I became the

secretary, there might have been some slight change,

I don't know, but this was the situation when Mr.

Savage originally went in there.

Q. And so far as you know it didn't change?

A. It didn't change. There was 1,194,450 shares

outstanding, of which 145,000 were held by parties

other than Mr. Savage and Mr. Lorraine—or Mrs.

Lorraine and the daughter. Mr. Lorraine only had

179 shares. Mrs. Lorraine held 381,000 and Mr. Sav-

age 600,000.

I
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Mr. O 'Connor : The defendant offers this in evi-

dence, your Honor.

Mr. Clark: No objection.

The Court: It may be received and marked De-

fendants' [59] Exhibit A.

The Clerk: So marked, Defendant's Exhibit A.

(The document referred to was received in

evidence and marked Defendants' Exhibit A.)

Q. (By Mr. O'Connor) : Now I show you, also,

a breakdown of the earnings of the Lorraine Corpo-

ration preceding the advent of Mr. Savage and dur-

ing his administration, which I have shown to coun-

sel. Does that reflect the earnings of the company

for that period of time %

A. This is, I believe, an accurate statement. I

take this from the testimony that the bookkeeper

gave in the main action as the situation for the year

1943.

Mr. O'Connor: The defendant offers this in evi-

dence, your Honor.

Mr. Clark: No objection.

The Court: It may be received and marked De-

fendants' Exhibit B.

The Clerk: So marked.

(The document referred to was received in

evidence and marked Defendant's Exhibit B.)
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DEFENDANTS' EXHIBIT B
The Lorraine Corporation

Net Profits 1943

January $ 3,821.17

February 6,829.63

March and April 25,827.98

May 10,094.34

Total $ 46,573.12 $ 9,314.62 per montli

June 13,173.53

July 16,554.28

August 28,919.15

September 27,269.68

October 23,454.44

November 9,957.99

Total $119,329.07 $16,888.18 per month

$ 46,573.12 for first five months

119,329.07 for next six months

$165,902.19 for eleven months

E. 1221 Jan. 20-May 1, 1944, under Receiver, $5,000.00-

$6,000.00, or under $2,000.00 per month.

Admitted in evidence October 5, 1951.

Q. (By Mr. O'Connor) : At the time of the

meeting of May, 25, 1943, when Mr. Savage was

made the general manager, did you hold a proxy

of Mr. Cobb, the former attorney for the Lorraine

Corporation? [60] A. Yes, I did.

Q. Was he friendly toward Mr. Savage ?

A. No. They didn't speak to each other.

Q. And you voted that stock, did you 1

A. I voted the stock at the meeting.

Q. During all the time you were an officer and

secretary of the Lorraine Corporation, did you at-
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tempt to administer your duties and discharge them

with the welfare of the corporation in mind ?

A. Yes. It was rather difficult with this litigation

pending, but I took the position, and I consulted

Mr. Clark every week practically, or more than once

a week usually, about the conditions down there,

and my position always was, regardless of the out-

come of the fight between the two stockholders, the

corporation and the business should be preserved.

Q. Now, with reference to your time, could you

give the court some idea of the number of hours

you devoted in representing the Lorraine Corpora-

tion in this litigation and Mr. Savage ?

A. Yes. That bill was for 232 hours and a half.

I figured that and billed $2,325, which is $10 an

hour.

Q. What bill are you referring to? Just a mo-

ment. What bill is that?

A. The $2,345, 2387 bill. [61]

Q. I want you to tell the court, if you know,

the niunber of hours you devoted on the receiver-

ship matter after the rendition of this bill for $2,800.

A. I devoted 875 hours to it up to May, 1945,

when the United States Supreme Court refused our

writ of certiorari. I didn't keep it after that.

Q. Do you consider $25 an hour a reasonable

amount ?

The Court : He didn't say $25 an hour.

Mr. O'Connor: He didn't have the bill of $2,300.

The Court : I thought you said you figured it at

$10 an hour.
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The Witness: Yes, I did, that first bHl.

The Court : Where do you get $25 ?

Mr. O'Connor: I am asking his opinion as a

lawyer now, your Honor, with reference to the

services rendered.

The Court: You are trying to have him testify

as an expert here as to what a reasonable figure is ?

Mr. O'Connor: Is there some objection, your

Honor ?

The Court : No, I have no objection.

Mr. Clark : As far as we are concerned, we make
no contention that the services rendered by Mr. De-

moss and by Mr. O'Connor were not worth what

they were paid for them, no contention of that sort

at all. Our sole contention is who should pay it. The

gentlemen worked hard. There is no argument about

it. They earned a good fee and they got a good [62]

fee, but we say the company shouldn't have paid it.

The Court: Mr. Demoss said he figured $10 an

hour. Do you think that is excessive ?

Mr. Clark: I certainly don't. I don't know how

he can run an office and pay his taxes and all and

live on that.

Mr. O'Connor: Will you stipulate $25 an hour

is a reasonable fee for a lawyer's time in a case of

this character?

Mr. Clark: I would hate to stipulate, because

that depends on what the matter was, the amount in-

volved, and the skill involved. That is rather high.

But I have no objection to the $10. In fact, I have

no objection to the reasonableness of the compensa-
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tion you folks received. Our objection is who should

pay it. If you did charge $25 an hour, I am not

objecting.

Mr. O'Connor: I think that's all, your Honor.

Redirect Examination

By Mr. Clark:

Q. How much of the item of $2325 was charged

by you for your services on the Douglas Aircraft

matter to which you have testified %

A. I don't know. I don't know whether I could

figure that out or not. But I do know that was ex-

clusive of this litigation. [63]

Q. But could you approximate it by t-aking a

little time to do it ?

A. The affidavit there shows what I did. Is that

in evidence, that affidavit ?

Mr. O'Connor: I think it is. It is in opposition

to the application for receiver.

Mr. Clark: If not, it will be, I hope, before the

case is finished.

The Witness : That shows pretty well everything

I did and whom I went to see, and sometimes the

very hours that the telephone calls came in.

Q. (By Mr. Clark) : But I don't read in that

affidavit any apportionment to that service of the

$2,325, and that is what I would like to have in dol-

lars and cents.

A. Well, I didn't apportion it. I just took the

whole business and added it in, because, after all,

this litigation was for a receiver, and even the serv-
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ices we performed for Mr. Savage, if we could have

won that case, that would have been the easiest an-

swer to the receivership proposition, so that the

corporation was interested, not only in its own busi-

ness, but they were interested in Mr. Savage's end

of the case, because if we could establish his owner-

ship of the stock, the receivership matter would

ha^'e gone by the board.

Q. I don't want to argue this now, but since you

made [64] the charge for the services, which included

the Douglas Aircraft Corporation matter, would you

undertake to make an apportionment of the $2,325

between those two services, so that we may know

what was charged for ?

A. I will look and see if I can do it, but that was

eight years ago, Mr. Clark, and it is pretty hard.

Q. I am perfectly willing that when you do that,

it may be received by typing it out and placing it in

evidence.

A. I will do it at the recess, or at the noon hour.

Mr. Clark : No further questions.

Recross-Examination

By Mr. O'Connor:

Q. Have you the photostatic copy of the state-

ment rendered by Mr. Claude I. Parker, the audi-

tor for the receiver? A. Yes.

Mr. O 'Connor : Will you stipulate to that ?

Mr. Clark: Yes.

May it please the court, my next offer is—I think

I have offered those portions of the several volumes
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of the official record in 2990-Y which were segre-

gated and fastened together, and now I would like

to offer the remainder of those four files in evidence,

and that includes the report of Claude I. Parker

and everything else, and then [65] it will all be be-

fore the court.

Mr. O'Connor: I have no objection.

The Court: It may be received in evidence.

The Clerk: The entire file, your Honor?

The Court: Yes.

The Clerk: In 2990?

Mr. Clark: I think it would be of help to all of

us if we could have in evidence the register, because

that gives the date of all the documents and an

index.

Mr. O'Connor: No objection.

The Court : You may offer it.

The Clerk: The entire file will be marked Ex-

hibit 14.

(The file referred to was received in evidence

and marked Plaintiff's Exhibit No. 14.)

Mr. Clark: I assume, Mr. Clerk, arrangements

can be made for photostating that?

The Clerk: Yes.

Mr. Clark: That included, did it not, the report

of Claude I. Parker? That is my understanding.

Mr. O'Connor: That is my understanding.

Mr. Clark: And if not, it may be deemed to be

in as a part of the record, and if it is not, we will

supply it between us.
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The Court : That Parker record is in the reports

of the receiver. [_66~\

Mr. Clark : That is what I thought, but I wanted

to be perfectly sure.

The Court: Is that all you have of this witness?

Mr. Clark: Yes.

Mr. O'Connor: Yes.

The Court: You may step down.

The Witness : Thank you.

(Witness excused.)

Mr. Clark : Your Honor, the minute books them-

selves. Volumes 1 and 2, are marked for identi-

fication and certain portions of them have been

received. It occurs to me it might be well, for

whatever value they might serve, that the minute

books in their entirety now be received as an ex-

hibit.

Mr. O'Connor: No objection.'

The Court: They may be received and marked

as the next exhibit.

The Clerk: They are already marked Exhibits

1 and 2 for identification.

The Court: Then they may be marked in evi-

dence.

The Clerk: So marked.

(The volumes referred to were received in

evidence and marked Plaintiff's Exhibits 1

and 2.)

Mr. Clark: Your Honor, in this matter, a long
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time ago, [67] at the request of Mr. O'Connor in

behalf of Mr. Savage, the depositions of Sara Lor-

raine and David Lorraine and Marcel Lelie were

taken. The originals have not been found. We
have, however, a carbon copy of each that Mr.

O'Connor had. The one of Sara Lorraine has been

signed, but not yet sworn to. I understand the one

of David Lorraine was signed last night and will

be sworn to and delivered to me today. We have

not yet located Mr. Lelie, but I expect to during

the day. If coimsel desires these in evidence, we

will stipulate they may be received as a true state-

ment of the testimony of these witnesses without

having them sworn to.

Mr. O'Connor: I have no objection.

The Court : Such may be the order. That will be

Exhibit 16. They will be marked by the court.

The Clerk : So marked.

(The dociunents referred to were received

in evidence and marked Plaintiff's Exhibit No.

16.)

PLAINTIFF'S EXHIBIT No. 16

Deposition of Marcel Lelie

A. I don't know whether it was $250 or $150.

I don't recall the amoimt.

Q. What part do you recall was brought out

before Judge Yankwich?

A. I recall, I believe it was either—it was some-

thing said by, I believe, Mr. Harris, or somebody
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in court that first led our attention to it, and after-

wards I believe I saw it in the books down there,

and the records.

Q. Is there any other item of misappropriation

that you recall at the present time?

A. I wouldn't know which you were terming

misappropriation or rightful charges, Mr. O'Con-

nor.

Q. The complaint here says, '^Misappropriation

of the moneys of the plaintiff." And I want to

know whether you recall any others.

A. There's an account for services of Mr. Sav-

age.

Q. Do you know the amount of that?

A. I believe it was $7,150.

Q. Has that been paid by the plaintiff to him?

A. No; it stands on the records. The last that

I saw the records, which has been some time ago,

it was standing there as an account payable, or

accounts for services. I don't recall just under

which heading. It has been some time since I have

seen any of the books.

Q. But, as a matter of fact, you know that was

never paid by the plaintiff corporation to John E.

Savage ?

* * *

A. According to the general ledger here, the

account of Mr. Savage shows $7,150 in the accounts

payable; that is for his expense bill he gave to the

Lorraine Corporation for $7,150.

Q. My question is, Mr. Lelie, can you tell me
what you call this paper that is entitled ''John E.
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Savage," at the top, and at the bottom, "Total in-

terest paid $3,062.50. If the amount of the note is

not correct then the amount paid for interest is

too high." A. That's right.

Q. What do you call that ?

A. That is a summary of the different ledgers

I took out, and that is a summary.

Q. Does that constitute the entire charge of

misappropriation? A. That's right.

Mr. 'Connor : May we identify that as Defend-

ants ' A for identification and attach it to the dep-

osition.

(The instrument in question was marked De-

fendants' Exhibit A for identification by the

Notary Public, and is annexed hereto.)

Q. (By Mr. O'Connor): Now, Mr. Lelie has

also delivered to me an original statement which

appears on the letterhead of the Lorraine Corpo-

ration, and addressed to: ''The Lorraine Corpora-

tion, Debtor."
* * *

A. Yes, sir.

Q. At any time, Mr. Lelie, did you ever inform

the receiver that there were also items of accounts

payable for Mr. Savage to the plaintiff corpora-

tion? A. No, it was not asked me.

Q. Did you volunteer that information to the

receiver ? A. No.

Q. Did you ever prepare a statement of the

amounts that you say are payable from John E.
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Savage to the plaintiff corporation, and submit it

to Mr. Savage?

A. Oh, yes. Submit it to Mr. Savage ?

Q. Yes. A. I don't know.

Q. Did you

A. No; I made it just for the receiver, for Mr.

Bash.

Q. Did Mr. Bash receive such a statement?

A. Oh, yes.

Q. When did you first supply him with that

information ?

A. You mean a special statement, or my monthly

financial statement ? What statement do you mean ?

I prepared every month for the corporation a finan-

cial statement.

Q. And those you supplied to the receiver?

A. That's right.

Q. Mr. Lelie, possibly you misunderstood me.

A. That's possible.

* * *

Admitted in evidence October 5, 1951.

Mr. Clark: I could call Mr. O'Connor. May I

ask him for a statement? Would you make a state-

ment as to the services, including a statement of

their nature, the matters in which they were ren-

dered and the time when they were rendered, for

which you were paid the moneys that were author-

ized to be paid to you by the board of directors on

the 5th day and 14th day of January, 1944?
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Mr. O'Connor: Stipulate that my testimony

would be [68] cumulative of Mr. Demoss'.

Mr. Clark: And those services for which that

compensation was received were rendered in that

2990-Y, is that true?

Mr. O'Connor: That is true.

Mr. Clark: You were not in the other matters

to which Mr. Demoss testified, as I recall.

Mr. O'Connor: I was not.

Mr. Clark: We rest, your Honor.

The Clerk: Your Honor, should that other dep-

osition be given a number now?

The Court: Yes, we will mark that 17 when it

is produced. Is there just onef

Mr. Clark: Yes. Two depositions are in this one

file and one in the other.

Mr. O'Connor: Mr. Savage, will you take the

stand, please.

JOHN E. SAVAGE
called as a witness herein by and in his own behalf,

having been first duly sworn, was examined and

testified as follows:

The Clerk: Your name is John E. Savage?

The Witness: Yes. [69]

Direct Examination

By Mr. O'Connor:

Q. Mr. Savage, were you ever connected with the

Lorraine Corporation? A. Yes.

Q. Did you ever hold an office in that particular

corporation ?
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A. I was president of the Lorraine Corporation.

Q. When were you elected to that office?

A. I think it was May, '42.

Mr, Clark: Stipulate it was May 5, 1942.

The Witness: Or June, 1942. I am not sure of

the date, but it was in that neighborhood.

Mr. Clark: It is stated in the minutes that were

introduced originally in volume No. 1.

Mr. O'Connor: That's right.

Q. Did you serve in that capacity until the fol-

lowing May 25, 1943? A. Yes.

Q. Were you busy about the affairs and inter-

ests of the corporation?

A. I devoted practically my entire time to the

concern.

Q. What was the condition of the corporation

at the time you were made president? Just briefly

tell the court [70] about that.

The Court: You mean the financial condition?

Mr. O'Connor: Yes.

The Witness: They didn't have any money and

they owed the government $25,000. They didn't

have any machinery that was equipped to do the

work for the government in the way of war service,

and I went in there with the understanding that

I would furnish the money to take care of those

things as was necessary, and devoted my time to

looking after everything as it came up there. One

of the first things I did, I made arrangements with

the federal government. They had a man out there
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in charge of the place, had notices up and were

going to sell it.

Mr. Clark : Could you speak a little louder ?

Q. (By Mr. O'Connor): In other words, the

federal government had put a custodian in charge

for non-pajonent of their taxes?

A. And were getting ready to take the inventory

for the sale. I made arrangements with the office

down at the headquarters, whereby I paid them

$7,500 cash and guaranteed personally to pay them

$500 a month until the whole thing was paid, which

was carried out.

Q. You guaranteed, then, the tax obligation of

the corporation to the government, federal govern-

ment? A. Yes. [71]

Q. Was that paid in full?

A. It was paid in full. Every month we paid

on schedule.

Q. With reference to Mr. Cobb, did he have a

claim at that time against the corporation ?

A. Yes. Mr. Cobb had a claim and we worked

out a settlement on that.

Q. What was the condition with reference to the

ownership of this large portion of stock that was

held by the former Mrs. Lorraine ?

A. I purchased that stock from Mr.—oh, her

attorney.

Q. Mr. Bodkin? A. Mr. Bodkin, yes.

Q. And thereafter did you devote all of your

time to the corporate affairs, Mr. Savage?

A. I devoted all my time there, because I was
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very much interested, both financially and person-

ally. I wanted to see the place go.

Mr. Clark: I can't quite hear.

The Court: Will you keep your voice up a little

bit, please?

Q. (By Mr. O'Connor): Did you intend, when

you devoted those services over that 11-month

period, to do it gratuitously? [72] A. No.

Q. What, if anything, was your understanding

with the directors'?

A. My understanding was when the company got

to making money and had money on hand

Mr. Clark: Just a moment.

The Court: Just a moment.

Mr. Clark: We submit that the minutes of the

meeting of the board of directors would be the

best evidence as to any understanding. If the wit-

ness is only intending to relate what is reflected

by the minutes, we object on the ground that the

minutes are the best evidence. If he intends to

relate some understanding with the board and not

what took place in the minutes, we object as in-

competent, irrelevant and immaterial.

The Court: The question before the court is not

what the relationship of Mr. Savage was relative to

compensation. The only question is the payment

of attorneys' fees, whether he had an understand-

ing he was going to be paid or not going to be paid.

Mr. O 'Connor : This goes to our cross-complaint,

your Honor, in the answer, which is the only thing
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before the court. We are praying for his salary

of $500 for 11 months, phis $150 as expenses.

The Court: I didn't realize that from the state-

ment made [73] by Mr. Clark. I understood the

only issue is the attorneys' fees.

Mr. O'Connor: He is seeking to establish that

as a misappropriation, as a set-off to our counter-

claim for the salary and the expense money.

The Court: Then you are attempting to estab-

lish now that Mr. Savage was to have been paid

a salary and he was not paid?

Mr. O'Connor: That's right, your Honor, which

is reflected by the minutes here.

The Court: Then it is reflected by the minutes

and the minutes are the best evidence.

Mr. O'Connor: But, your Honor, at the time he

rendered the service, there was no entry in the min-

utes. His salary was fixed on January 5, 1944, for

this service he rendered from June 25, 1942, to May
25, 1943.

The Court : At that time was Mr. Savage a mem-
ber of the board of directors %

Mr. O'Connor: Yes, he was, your Honor.

The Court : And was he present at that meeting

when his salary was fixed ?

Mr. O'Connor: He was, yes.

The Court: How can he now go back and say

that was not a proper fixing, that was not a proper

designation ?

Mr. O'Connor: We are merely confirming that

he did not [74] intend to render those services
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gratuitously and that that amount of salary and

expense money is due him.

The Court : Do you know where that is, in what

minutes ?

Mr. Clark: There is no minutes, your Honor.

The first minutes in which any reference to the

claim for $500 a month salary and the $150 ex-

penses, as set forth in paragraph 9 of the answer,

for the period beginning May 25, 1942—beginning

June 30, 1942, and ending May 25, 1943, is in the

minutes now before the court, the meeting of the

board of directors on January 5, 1944, at which

time Mr. Savage presented a bill for $7,150, which

included the $500 a month for the 11 months re-

ferred to, and $150 expenses for the 11 months

referred to. That is the first time any mention is

made of any salary or any expense account to him

for that period of time.

The Court: Will you let me see the minutes?

Mr. Clark : Yes, your Honor. Volume 2, January

5, 1944.

The Court: Where is the bill Mr. Savage pre-

sented? It says Mr. Savage presented his bill for

services and expenses amounting to $7,150.

Mr. O 'Connor : We have a photostatic copy of it.

Mr. Clark: I am Avilling that be used.

The Court: Put it in the record.

Mr. O 'Connor : I think it is in now, your Honor.

Mr. Clark: No, I don't think so. [75]

Mr. O'Connor: I think it is marked as an ex-

hibit. Just one moment, your Honor.

li
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The Court : I would like to see it before passing

upon the question.

Mr. O'Connor: It is marked Exhibit B.

Mr. Clark: In 2990-Y?

Mr. O'Connor: I don't know. I knew it had that

mark on it.

The Court: I think it ought to be received in

evidence.

Mr. Clark: We have no objection.

The Court: No objection'?

Mr. Clark: None whatever.

The Court: It may be received and marked De-

fendants' Exhibit C.

The Clerk: So marked, Exhibit C.

(The document referred to was received in

evidence and marked Defendants' Exhibit C.)





154

CO

ijiil!'— .._... .w.' aiA.. ..li C

The Lorraine Corporation
eiMaiNCCRS . MANurACTURCRS • MACHINISTS

PBtCISION PBOOUCTION

lt»t« AMD ALAMIOA aTnCCTa MCVAOA ft-ll3l
LORRAINE j^Q3 ANOtLCS. CALIFORNIA •-I1JJ

9PCCIALTY /*

Z^j^i^rf^^ -^ .^^^ ^/^^, ^,^>^

^" —'—
/y

^'

^





The Lorraine Corporation 155

(Testimony of John E. Savage.)

The Court: It appears from the minutes of the

corporation on January 5, 1944, Mr. Savage then

presented to the meeting his bill for services and

expenses amounting to $7,150. It also appears that

Mr, Rutherford then made a motion that the bill

of Mr. Savage heretofore approved be paid. Mr.

Demoss seconded the motion.

A vote was taken and Mr. Rutherford and Mr.

Demoss [76] voted for the motion. Mr. Savage did

not vote. The vice president thereupon declared

said motion to be duly adopted.

Now, we have the presentation of this bill for

$7,150. We have the acceptance by the board and

the order for it to be paid. How can we go behind

that? The minutes speak for themselves.

M. Clark: That's it, but now this question is

going to an understanding which the witness says

he had with the board back in 1942. That is what

we are objecting to. We have no objection to the

record which your Honor has just read from. We
put it in evidence.

The Court: I will sustain the objection. Here is

the evidence Mr. Savage presented a bill for $7,150.

It was approved by the board and ordered paid.

May I ask the witness, was it ever paid?

The Witness: No, it hasn't been paid.

The Court: Do you agree he wasn't paid?

Mr. Clark: We agree.

Mr. O'Connor: Your Honor, I made no opening

statement and it may have been your Honor was in

doubt. In our answer we set this up on page 6,
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line 18, the answer of Mr. Savage, that John E.

Savage took active management of the corporation

on the 25th day of May, 1943, that plaintiff, that

is the Lorraine Corporation, is indebted to John E.

Savage for services rendered from June 25 of 1942,

to and including May 25, [77] 1943, at the rate of

$500 per month, and $150 expenses, or a total sum

of $7,150, and for the sum of $1,000 for services

rendered for the month of January, 1944, and the

sum of $321.60 moneys laid out and expended for

and on account of and for the use and benefit of

plaintiff within two years last past, and we pray

for a judgment for that amount of money.

As I understand it, your Honor, the evidence with

reference to attorneys' fees is sought by plaintiff

to be an offset to this claim for salary.

The Court: Well, there isn't any evidence here,

regardless of what this witness' understanding is,

except there is a claim which is approved at the

rate of $500 per month from January 25 to March

25, 1943.

Mr. O'Connor: That's right.

The Court: As to what his understanding was

prior to that time or prior to May 25, 1943, that is

absolutely immaterial.

Mr. O'Connor: Very well, your Honor.

The Court : He might say his understanding was

he would get $1,000 a month. I wouldn't allow it,

because all he asked for was $500 a month. After

May 25, 1943, if he performed any services, then

there is a question whether or not he was to con-
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tinue to receive $500 per month, or if there was

any oral agreement made as to whether or not he

should get $500 or [78] to get less than $500 a

month or more than $500 a month.

Mr. O'Connor: The evidence will show, your

Honor, at the meeting of May 25, 1944, he became

the general manager and there was a resolution

passed by the plaintiff, the Lorraine Corporation,

in which his compensation was fixed at $750 per

month as long as the business of the corporation

was below $50,000, and if it went from $50,000 to

$75,000 per month, his salary would be $1,000 per

month, and for anything above $100,000 per month,

it would be at the rate of $1,500 per month, your

Honor.

The Court: May I ask Mr. Clark a question?

Mr. Clark: Yes, your Honor, certainly.

The Court: Assume that Mr. Savage was to get

$500 per month from June 25, 1942, until May 25,

1943. Isn't it right to assume if he continued to do

the same work, he was to receive the same salary?

Mr. Clark: No.

The Court: Unless there was an agreement to

the contrary.

Mr. Clark: No, your Honor, because there was

no resolution of the board of directors fixing his

salary at all during that period. The first reference

to that is in that meeting after the judgment, and

after the defendant has presented a stated account

between the corporation and Mr. Savage, which
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didn't include this compensation and expense item

for [79] that period.

The Court: Is there anything in the minutes to

show he was to work for nothing or he was not to

be paid anything?

Mr. Clark: We claim, your Honor, and the evi-

dence before the court will show what he did, dur-

ing that 11 months' period he spent two very

lengthy periods of time in Seattle on his own per-

sonal business. The evidence now before the court

shows, and Mr. Savage will admit it, Mr. David

G. Lorraine continued as manager of the corpora-

tion, reducing his salary to $500, and continued in

that capacity and ran the corporation until Mr.

Savage claimed he owned the stock, which the court

later found he held in trust, and by virture of his

stock, he called a stockholders meeting, elected him-

self, Mr. Demoss and Mr. Wagner as directors, and

then he started in to run the show. They fired Mr.

and Mrs. Lorraine from any connection with the

company and barred them from coming to the office.

That was under his control by virtue of stock he

held as a trustee for the Lorraines, whom he evicted.

I am perfectly willing, and I think it is before

the court now, but so that your Honor may have it

in mind, immediately following his exercise of

absolute control as an owner of stock of the cor-

poration, and putting himself and his people in

charge on the 25th day of May, 1943, then they

called a meeting of his board of directors and voted

a salary to him of $750 a month, and I am willing
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to stipulate under [80] that resolution there was

paid to Mr. Savage $750 on the 30th day of June,

1943; $750 on the 28th day of July, 1943; $750 on

the 25th day of August, 1943; $750 on the 22nd day

of September, 1943; $500 as a bonus on the 22nd

day of September, 1943; $1,000 on the 3rd day of

November, 1943, and $1,000 on the 31st day of De-

cember, 1943, an aggregate of $6,500.

Now, of course, we are not touching those here

because there is an account stated pursuant to the

judgment in 2990-Y between the corporation and

Mr. Savage as of the close of business on November

30, 1943. So we are raising no argument about that.

It was paid and we got an account stated on it, but

it did not give him credit for anything for the 11

months' period involved in the answer herein as

salary and expenses.

The Court: I am going to sustain his objection

as to what the understanding was. I don't think

it is material. The record speaks for itself.

Mr. O'Connor: I didn't ask for his understand-

ing, your Honor. I want to clarify when he took

over David Lorraine's office as general manager,

which was because Mr. Lorraine had unauthor-

izedly just increased his salary to $1,050, by the

simple manipulation of the records of the corpora-

tion, that Mr. Savage, when that was ascertained,

became the general manager, and in addition to that,

being the vice president, and Mr. David Lorraine

had nothing thereafter to do with it, [81] and the

minutes show his salary was increased from $500

to the $750, so it is in the minutes.
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The Court: The minutes are the best evidence

of what happened.

Mr. O'Connor: That's right, and I am not ask-

ing for his understanding at all.

The Court: I think the question should be with-

drawn and you should start all over again, if you

want to.

Mr. O'Connor: Yes, your Honor.

Q. Now, Mr. Savage, you served as general

manager and were still serving under that resolu-

tion which was passed on May 25, 1943, to the

latter part of January, I think it was January 20th

of 1944, were you not?

A. In that neighborhood.

Q. Were you paid for your services during the

month of January, 1944? A. No.

Q. Under the resolution with the plaintiff, the

Lorraine Corporation, what was your salary for the

month of January, 1944?

Mr. Clark: Object to that on the ground the

resolution is the best evidence.

The Court: The resolution is the best evidence.

Do you know what the resolution said?

The Witness: It said if we did over $50,000, it

should [82] be $750, and if we did $100,000, it should

be $1,000.

The Court: I am going to sustain the objection

on the ground the resolution is the best evidence.

If the resolution confirms what Mr. Savage said, it

is the best evidence. I Avill sustain the objection.

Q. (By Mr. O'Connor): Mr. Savage, in your
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position as general manager and president of the

plaintiff, the Lorraine Corporation, did you engage

the services of Mr. Harris, a handwriting expert?

A. Yes.

Q. In connection with certain falsifications and

alterations of the minutes of the corporation?

A. Yes.

Q. Did you pay him for his services?

A. It seems after the receiver was appointed

Mr. Clark: I can't hear.

Q. (By Mr. O'Connor): Did you pay him for

his services? A. Yes, I paid him.

Q. What was the amount of that bill?

A. $321.60.

Q. Has the Lorraine Corporation ever reim-

bursed you for that? A. No.

Mr. Clark: I can't quite hear. What is the

amount? [83]

Mr. O'Connor: $321.60. It is set forth in the an-

swer.

I think that's all, your Honor.

May it please the court, I understand this record,

the way it is now in evidence, does not show the

gross earnings of the plaintiff corporation, which

is the measure upon which the resolution fixing

the amount of salary of the witness, Mr. John E.

Savage, would depend. May I ask him what the

gross earnings were for January, 1944?

Mr. Clark: That wouldn't be the best evidence.

Mr. O'Connor: The best evidence are the books
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and they haven't been produced by the plaintiff. I

asked for them, your Honor.

Mr. Clark: If you want them, we will bring in

the books.

The Court: May I suggest this? Can't you look

at the books and come to a stipulation as to what

the gross earnings were?

Mr. Clark: Yes. Was it not covered in the

deposition of Mr. Lelie?

Mr. O'Connor: It may be, but I don't know.

Mr. Clark: If not, we will look at the books

and put it in evidence here.

The Court : A statement of the gross earnings.

Mr. O'Connor: I think there was something in

the evidence [84] in the receivership proceedings.

Mr. Clark: I think so, but we can agree to it.

There will be no question between us. We will

stipulate. That is January, 1944?

Mr. O'Connor: Yes, which is the $1,000 which

is set up.

You may cross-examine.

Cross-Examination

By Mr. Clark:

Q. Mr. Savage, wherein during any of the pro-

ceedings in action 2990-M originally and Y later

in this court, to which reference has so frequently

been made, you testified upon any of the minutes

to which you have now testified here, is it a fact

that you then testified in accordance with your best

recollection of the matters to which you testified?
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Mr. O'Connor: To which we object as being un-

certain, may it please the court.

The Court: It seems to me there is a presump-

tion that the witness is telling the truth. It may be

true that at various times there are discrepancies

in his testimony, and I assume that there is also a

presumption that the testimony that is earliest in

time from the happening of the event is probably

more correct than the testimony at some later date.

Mr. Clark: I was trying to establish that, your

Honor.

The Court: I think that is purely a question of

the [85] testimony. The objection is sustained. If

he has testified contrary to his testimony here, that

is something for the court to consider relative to

the weight given to the testimony here.

Mr. Clark: That's right, and it is before the

Court. I was only trying to establish it if there

were not a presumption, but I think there is. May
I inquire of your Honor, and Mr. O'Connor, did

he accept my proffered stipulation that salary and

expenses were paid to Mr. Savage as I read into

the record beginning June 30, 1943, and ending

December 31, 1943 <?

Mr. O'Connor: That's right. We have supplied

you with the figures, Mr. Clark.

Mr. Clark: Yes, you did.

Q. Mr. Savage, what document or documents did

Mr. Harris, the questioned document examiner,

examine for which you paid to him $321.60?
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A. It was part of the records in the minute

books.

Q. Part of the records of the minutes of the

Lorraine Corporation?

A. Yes. I think the evidence of Mr. Harris

shows all about it.

Mr. Clark: Do you have the statement rendered

by Mr. Harris and does it show the minutes he

examined ?

Mr. O'Connor: Yes. As a matter of fact, we

put him to [86] the proof of suing and it is in the

form of a judgment and we paid the judgment.

We resisted because he sought to fix a personal

liability upon Mr. Savage, and it was a corporate

liability, but the receiver wouldn't honor it.

Mr. Clark: I would like to have that appear, if

it is not in the record now.

Mr. O 'Connor : No, it is not.

Mr. Clark: Then may we have the statement of

Mr. Harris?

The Witness : The amount of his claim was $500.

Mr. Clark : May we have the total claim ?

The Witness: But we went to court and the

court reduced it and I paid it.

Mr. O'Connor: I will be very happy to get that

file from the Municipal Court of the City of Los

Angeles and show you, counsel, but the original bill

was for $500.

The Court: Can't you stipulate here? There is

so much of the evidence in this case contained in

the records and documents of other cases it is going
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to be necessary for the attorneys to brief the case.

Now, can't we do this as we did with the Superior

Court case? Either party can refer to this file in

the Municipal Court and quote from it, argue from

it, and draw any conclusions he wants to and pre-

sent them to this Court.

Mr. Clark: Entirely satisfactory, your Honor.

The Court: Nobody is going to destroy the file

over [87] there and I presume the file is correct.

There is absolutely no necessity for bringing the

file over there or copies of the files, unless the at-

torneys feel that they can't trust each other.

Mr. Clark: I think we have shown we can get

along together on these things.

The Court: So we will stipulate to handle this

file like the other one. Is that stipulated?

Mr. Clark : We stipulate, your Honor.

Mr. O'Connor: There won't be any difficulty.

Mr. Clark: No further questions of Mr. Savage.

Mr. O'Connor: That's all.

The Court: You may step down.

(Witness excused.)

Mr. O'Connor: The defendant rests. That is our

case, your Honor.

Mr. Clark: You rest now?

Mr. O'Connor: Yes.

Mr. Clark: We would like to submit the matter

Ion
briefs. It is only fair to the Court we should

do so. I didn't know yesterday afternoon that I

would have so much to do. I would like to have 30
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days to file a brief. I have a very important hear-

ing before Judge Mathes the 29th on our Indian

litigation for which I have to get out briefs, and I

have [88] to get out two other briefs this month, so

if I could have two weeks to get out this brief, it

would be very satisfactory.

The Court: It seems to me this is going to be a

resume of several cases.

Mr. Clark: There is no doubt about it.

The Court: This is going to be a case to end all

cases, I hope.

Mr. Clark : It is somewhat like the World Series.

All events lead up to it.

The Court : What time do you want, Mr. O 'Con-

nor?

Mr. O 'Connor : 30 days, may it please the Court.

The Court: 30 and 30 and 20.

Mr. O'Connor: Satisfactory.

Mr. Clark: Satisfactory.

The Court: All right. It is submitted. [89]
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numbered from 1 to 62, inclusive, contain the origi-

nal Complaint; Answer; Memoradum of Opinion;

Findings of Fact and Conclusions of Law; Judg-

ment; Motion for New Trial; Notice of Appeal;

Undertaking for Cost Bond on Appeal; Statement

of Points on Appeal; and Designations of Record

on Appeal and a full, true and correct copy of the

Minutes of the Court for April 7 and June 2, 1952,

and of the Docket Entries in Case No. 2990-Y,

Lorraine v. Savage, which, together with reporter's

transcript of proceedings on October 4 and 5, 1951,

the original exhibits, the complete files and report-

er's transcripts in case No. 2990-Y, Lorraine v.

Savage, transmitted herewith, constitute the record

on appeal to the United States Court of Appeals for

the Ninth Circuit.

I further certify that my fees for preparing and
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certifying the foregoing record amount to $2.00

which sum has been paid to me by appellant.

Witness my hand and the seal of said District

Court this 1st day of August, A.D. 1952.

[Seal] EDMUND L. SMITH,
Clerk.

By /s/ THEODORE HOCKE,
Chief Deputy.

[Endorsed] : No. 13471. United States Court of

Appeals for the Ninth Circuit. John E. Savage,

Appellant, vs. The Lorraine Corporation, AppeUee.

Transcript of Record. Appeal from the United

States District Court for the Southern District of

California, Central Division.

Filed August 4, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.

1
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United States Court of Appeals

for the Ninth Circuit

No. 13471

JOHN E. SAVAGE,
Appellant,

vs.

THE LORRAINE CORPORATION, a Corpora-

tion,

Appellee.

CONCISE STATEMENT OF POINTS ON
WHICH APPELLANT INTENDS TO RELY

The Appellant herein presents the following state-

ment of the points on which he intends to rely on

his appeal from the Judgment in the above-entitled

cause

:

1. The evidence is insufficient to support the

finding that Earl C. Demoss and Wally Rutherford

were elected directors of The Lorraine Corporation

to carry out the wishes and desires of John E.

Savage and that neither of them owned any inter-

est in The Lorraine Corporation as set forth in

Finding No. III.

2. The evidence is insufficient to support the

finding that The Lorraine Corporation is not in-

debted to John E. Savage in the sum of $7,150.00

for services rendered and expenses paid from June

25, 1942, to May 25, 1943, and for the sum of

$1,000.00 for services rendered for the month of
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January, 1944, and for the sum of $321.60 expended

for and on account of and for the use and benefit

of The Lorraine Corporation within two years last

past from the date of defendant's answer herein, as

set forth in Finding No. VII.

That by reason of the above-specified points, the

Court erred in not awarding judgment to the de-

fendant John E. Savage as prayed for in his an-

swer herein.

The Appellant designates the whole of *'Ap-

pellant's Designation of Parts of the Record on

Appeal to Be Printed," to be served and filed here-

with, as necessary for the consideration of this

appeal.

Dated: This 7th day of August, 1952.

A. J. O'CONNOR and

EARL C. DEMOSS,

By /s/ EARL C. DEMOSS,
Attorneys for Appellant.

Affidavit of Service by Mail attached.

[Endorsed] : Filed August 8, 1952.


